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RISK MANAGEMENT

Protecting your employees from 
workplace violence
By Lynne Curry
On June 5, 2017, John Neumann Jr. brought a semiautomatic pistol 
and a hunting knife into his former workplace. He killed five people 
before turning his gun against himself.
It’s become chillingly commonplace for us to learn that a terminated 
employee has stormed into his former workplace and killed those he 
holds accountable. Each time, the rest of us react in stunned disbelief. 
None of us can quite believe we take our lives in our hands when we 
go to work.
If you’re an employee or a manager you want to know: What actions 
can and must employers take to protect employees? Here are a few 
ways you can protect your workplace.

1. Don’t hire danger
Employers need to prevent hiring unstable employee by thoroughly 
vetting all applicants’ backgrounds and references. Don’t rely on 
personal references. Even Charles Manson could come up with 
favorable personal references.  

COMPLIANCE
Are you sure you don’t have to pay staff 
overtime? 
By Nick Hernandez
It is a recurrent challenge for human resource professionals: 
Determining whether an employee is exempt from the overtime 
requirements of the Fair Labor Standards Act (FLSA). The FLSA 
is the federal law that governs minimum wage, overtime pay and 
working hours. Consequently, the classification criteria for exempt 
and nonexempt workers are part of that law. It is the employer’s 
responsibility to determine whether to classify an employee as exempt 
or nonexempt under the FLSA. The key consideration: Exempt 
workers aren’t eligible for overtime pay. Rather, they’re paid for the 
job they do, not the hours they keep.

(continues on page 3)

(continues on page 11)
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medical office manager TM EDUCATING PATIENTS
Most of nurse practitioners’ appointment 
time spent on patient education 
Nurse practitioners play a crucial role in helping patients decode 
medical information, according to the findings of a recently 
released Merck Manuals survey. The survey of 210 NPs, 
conducted at a recent medical conference, revealed that most (88 
percent) believe they spend at least half of appointment times 
educating patients on diagnoses, treatments, and prescriptions.
A majority of NPs (78 percent) do prefer their patients do research 
ahead of appointments. However, many patients tend to turn that 
research into assumed diagnoses. Ninety-five percent of NPs say most 
of their patients attempt to diagnose themselves prior to appointments.
This is particularly concerning given that when asked to characterize 
the health literacy of patients, nearly half (45 percent) said their 
patients’ lack of understanding is a barrier to maintaining their health. 
Forty-eight percent said their patients understand enough to follow 
basic treatment instructions, and just seven percent said patients 
are knowledgeable, with specific ideas about their treatment.
“Today, effective patient care requires NPs to help their patients 
cut through the clutter of medical misinformation,” said Robert 
S. Porter, M.D., Merck Manuals Editor-in-Chief. “A little bit 
of research before an appointment can help educate patients, but 
only if they reference a credible source and plan to discuss their 
findings with their healthcare professional.”
According to the survey, NPs believe their patients prepare for 
appointments in several ways:

 k Doing online research (59 percent);
 k Talking to a physician/nurse they know (31 percent);
 k Printing materials to bring to the appointment (10 percent).

But about half (51 percent) say their patients don’t prepare for 
appointments at all.
“Sometimes patients see a commercial on TV and research it, and 
automatically diagnose themselves with a condition they don’t 
necessarily have. Then they want therapy or treatment that’s not 
appropriate,” said Jessica, an NP from Austin, TX, surveyed at the 
conference. “So one of the biggest challenges is working through 
the misinformation, and educating them as to why they don’t have 
what they think they have.”
When asked about the top factors challenging the nurse practitioner/
patient relationship, half of respondents ranked shortened 
appointment times as the most crucial, followed by low health 
literacy and increased dependency on paperwork/digital records.
“Physicians and NPs can help their patients prepare to discuss 
their medical condition and treatment options,” Dr. Porter said. 
“This is especially important as more patients access medical 
information online.”  
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I have often seen practices classify an employee 
as “salaried” with the belief that they then do not 
have to pay overtime to this employee. However, 
it is not nearly that simple. Recently there was an 
article in the Wall Street Journal (“Can You Sue the 
Boss for Making You Answer Late-Night E-mail?”) 
discussing the legalities of overtime pay for 
employees who answer late-night e-mails and texts 
over the weekend.
To comply with the FLSA, employers need to 
regularly review their employee classifications. 
Generally, two requirements must be met to classify 
an employee as exempt: 1) they must earn a salary 
and 2) hold a position with duties the U.S. Labor 
Department designates as appropriate for exempt 
positions.
Employees whose jobs are governed by the FLSA 
are either “exempt” or “nonexempt.” Nonexempt 
employees are entitled to overtime pay. Exempt 
employees are not.
Most employees covered by the FLSA are 
nonexempt. For most employees, however, whether 
they are exempt or nonexempt depends on (a) how 
much they are paid, (b) how they are paid, and (c) 
what kind of work they do. These requirements are 
outlined in the FLSA Regulations (promulgated by 
the U.S. Department of Labor). Most employees 
must meet all three “tests” to be exempt: salary 
level test, salary basis test, and the duties test.
The differences between exempt employees and 
nonexempt employees can cause a lot of confusion 
for both workers and employers. Whether or not 
you are entitled to minimum wage and/or overtime 
pay for working more than 40 hours per week 
depends on your exemption status, as governed by 
FLSA.
The FLSA regulations concerning salary basis 
employees require at least a minimum of $455 per 
week for consideration as a salaried employee. 
Some states have a higher minimum weekly wage 
for salaried employees.
To complicate matters further, many states 
have wage and hour laws that may have more 
requirements than the FLSA. Employers must make 
sure they abide by both federal and state wage and 
hour laws to avoid legal trouble.

Furthermore, there are other issues to consider 
such as employee comp time and breaks. Although 
there are exceptions, it’s usually illegal to give 
nonexempt employees comp time (time off) instead 
of paying them overtime.
Employers also need to make sure they follow 
federal and state law requirements regarding 
breaks, including meal breaks, for workers. The 
FLSA doesn’t require meal or rest breaks, but many 
states have laws that do. For breaks to be unpaid, 
the employee normally must be relieved of all work 
duties. Rest breaks of less than 30 minutes must be 
on the clock.
It is extremely important to take the time to 
periodically review the classification of your 
employees. To help in that endeavor, there are free 
FLSA exemption test questionnaires on the Internet. 
However, there are many nuances to consider as it 
relates to your particular practice and you should 
have a qualified individual carefully review your 
employee classifications.
Nick Hernandez, MBA, FACHE is the CEO and founder 
of ABISA, LLC, a consultancy specializing in healthcare 
strategic growth initiatives. He is a speaker, trainer, and 
author who has over 20 years of leadership and operations 
experience.The company’s client list includes physician 
groups, hospital systems, healthcare IT organizations, venture 
capitalists, private equity investment groups, and hedge funds. 
He can be reached at nhernandez@abisallc.com or you can 
follow him on Twitter: @ABISALLC.  

(Are you sure you don’t have to pay staff overtime?  continued from page 1)
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COMPLIANCE
OIG Report: CMS dished out $729.4 million in wrongful EHR 
incentive payments & we’re going to get that money back 
Wrongful payments of Electronic Health Records 
(EHR) incentives are at the focus of two of the 
summer’s biggest stories in health care compliance. 
The first came down on May 31 when the Justice 
Department announced that one of the biggest EHR 
software vendors in the country, eClinicalWorks, 
had settled false claims charges stemming from 
allegedly overstating the capabilities of its product. 
In addition to the $155 million price tag, the 
settlement is notable for the sweeping restrictions 
the Massachusetts-based vendor accepted under the 
associated Corporate Integrity Agreement.
Less than two weeks later came another EHR 
bombshell in the form of an OIG report suggesting 
that CMS made more than $700 million in EHR 
“meaningful use” incentive payments to providers.

By the numbers
The June 12 OIG report can be summed up 
by its ominous title: “MEDICARE PAID 
HUNDREDS OF MILLIONS IN ELECTRONIC 
HEALTH RECORD INCENTIVE PAYMENTS 
THAT DID NOT COMPLY WITH FEDERAL 
REQUIREMENTS” (all caps theirs, not ours). Here 
are the report’s key numbers based on an audit 
period from May 2011 to June 2014: 

 k $729,424,395: Estimated amount of total EHR 
overpayments (based on $291,222 of actual 
overpayments identified as being made during 
the audit period); 

 k 12: The percentage of the $6.093 billion in total 
EHR incentive payments that were made to 
providers who didn’t actually meet meaningful 
use requirements; and

 k $2,344,680: EHR incentive payments made 
for the wrong payment year to providers who 
switched from Medicaid to Medicare incentive 
programs.

What went wrong
According to the OIG auditors, the $729.4 million 
in overpayments because providers didn’t maintain 
support for their attestations. Of the 100 eligible 
providers audited, 14 (with payments totaling 
$291.2K) weren’t actually in compliance with 
meaningful use requirements. The report cites three 
types of deficiencies:

 k Insufficient attestation support; 
 k Inappropriate meaningful use periods reported; and  
 k Insufficient use of certified EHR technology.

The OIG suggests that it wasn’t all the providers’ 
fault. “CMS conducted minimal documentation 
reviews, leaving the self-attestations of the EHR 
program vulnerable to abuse and misuse of Federal 
funds, the report concludes. 
The CMS was also partly to blame for the $2.34 
million in wrong payment year payments. The 
agency “did not have edits in place to ensure that 
eligible providers who switched from one program 
to the other were placed in the correct payment year 
upon switching,” according to the report.

What happens now?
The overpayments already made are water under 
the bridge—except for the 14 audited providers 
who received the $291.2K which the OIG now 
intends to take back. For everybody else, the impact 
of the report are the actions it recommends going 
forward, including: 

 k Get back the rest of the $729.1 million in 
wrongful EHR incentives by determining which 
other eligible providers received payments even 
though they didn’t actually meet meaningful 
use requirements;

 k Educate eligible providers about how to 
properly document self-attestation; and 

 k CMS implementation of edits to ensure that 
eligible providers don’t get payments under 
both Medicare and Medicaid EHR incentive 
programs for the same program year.  

http://www.medicalofficemgr.com/oig-celebrates-40-years-of-fighting-fraud
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MANAGING THE OFFICE 
Homework for parents: Your 
child’s back-to-school health 
checklist  
As more than 50 million students head back to school, 
the nation’s emergency physicians say now is the time 
to get everyone’s health and safety needs organized.
“For many, the focus is on back to school clothes 
and supplies, which is important,” says Jay 
Kaplan, MD, FACEP, president of the American 
College of Emergency Physicians (ACEP). “But it’s 
equally if not more important to also take time to 
schedule routine doctor visits and to make sure that 
your child’s health information is all organized.”
For working parents, getting organized with regard 
to children’s health information may not alleviate all 
concerns. However, it will help keep children safe 
and better prepare parents to cope with emergencies.
For managers, this preparation on the part of 
employees who are parents has benefits as well. It 
will lead to fewer unscheduled days off and less 
workplace disruption. 
For medical office managers, such preparation is in 
keeping with the work the practice does every day.
With these objectives in mind, here are a few 
things ACEP, the national medical specialty society 
representing emergency medicine, recommends 
parents do now. 

 k Organize your child’s medical history records 
and emergency medical contact information. 

 k Complete a consent-to-treat form and give 
copies to the school nurse and any daycare 
providers to keep in your child’s record and to 
take with them if your child should need to go 
to the emergency department. The form will 
allow caregivers to authorize medical treatment. 
The form should include information related to 
prescription medications, medical problems or 
previous surgeries as well as pertinent family 
history and emergency contacts. Free forms can 
be downloaded at Emergency Care for You, an 
ACEP website. An emergency information form 
is also available for children with special needs. 

 k Coordinate with the school nurse and your 
child’s physician to develop action plans for 
any health issues, such as asthma or food 
allergies. Communicate these plans to all 
appropriate care givers. 

 k Ideally, schedule medical and dental check-ups 
before school starts. Some children will need 
immunizations. Consider vision and hearing 
tests, since impairment can adversely affect 
learning. Consider a sports check-up if your 
child will be playing in sports.  

 k Review and do a dry run with your child of 
his or her route to school, explaining potential 
hazards along the way. If your child walks 
to school, make sure he or she understands 
potential traffic dangers. 

 k If your child takes the bus, establish a safe, 
visible pick up/drop off spot, preferably with a 
group of children and in an area where they can 
be clearly seen by adults. If your child drives to 
school, make sure he or she obeys all laws and 
wears seatbelts. 

 k Make sure your children know how to 
telephone for help. Post emergency contact 
numbers by every telephone in your home. 
Have them practice how to call 911 or the 
local emergency number and give their names 
address and a brief description of the problem. 

 k Develop a family emergency plan in case 
something happens on the way to (or from) and 
while at school. Be aware of the emergency and 
evacuation plans for your children’s schools.

School children are not only heading back to 
classrooms; they’ll also hit the athletic fields 
as well to participate in school sports. ACEP 
recommends that you find out what your children 
should do to protect themselves..  

http://www.emergencycareforyou.org/Be-Prepared/Organize-Your-Important-Medical-Information
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HEALTHCARE PROFESSION
Is a national OB-GYN shortage 
looming?
A report recently released by Doximity suggests 
an impending women’s health crisis: specifically, 
high obstetricians and gynecologists (OB-
GYN) maternity workloads, a U.S. OB-GYN 
workforce that is nearing or at retirement age, 
and an inadequate number of younger OB-GYNs 
practicing.
Doximity, a social network for physicians 
and advanced practice clinicians, developed a 
composite index score to assess how severe the risk 
of OB-GYN shortages are in each of the largest 
50 U.S. metropolitan statistical areas (MSAs) by 
population based on an analysis of workloads and 
ages of practicing physicians. 
The study found that the top 10 MSAs at highest 
risk for an OB-GYN shortage are:
1. Las Vegas, Nevada
2. Orlando, Florida
3. Los Angeles California 
4. Miami, Florida
5. Riverside, California

6. Detroit, Michigan
7. Memphis, Tennessee
8. Salt Lake City, Utah
9. St. Louis, Missouri

10. Buffalo, New York
“It’s impossible to understate the importance 
of OB-GYNs to women’s health in the United 
States. From maternity care to screening for cancer 
and critical primary and preventive care, OB-
GYN specialists are at the frontline of women’s 
healthcare,” said Nate Gross, MD, co-founder 
of Doximity. “Understanding potential OB-GYN 
shortages is a key starting point in addressing 
the problem, and our data shows that we have a 
growing risk in cities across the country.”
The average age of OB-GYNs is 51 years old, 
which is concerning, because most OB-GYNs 
begin to retire at 59. The analysis found that the 
average age of OB-GYNs ranged from 52.69 in 
Pittsburgh to 48.93 in Houston.
Nationally, there is a yearly average of 105 births 
per OB-GYN. However, the ratio of births per OB-
GYN ranged widely from 248 in Riverside, Calif. 
to 58 in Hartford, Conn. The analysts expect that in 
areas with a larger workload, an increase in retiring 
OB-GYNs could significantly challenge the local 
workforce to keep up with demand for women’s 
health care services.

Other top findings include:
1. A four-fold variation in maternity workloads: 
Doximity compared the number of OB-GYNs 
with the number of births in each of the 50 largest 
metros.

 k The metros with the largest numbers of births 
per OB-GYNs are: Riverside, Calif. (248); St. 
Louis (232); Las Vegas (170); Oklahoma City 
(147); and Phoenix (145).

 k The metros with the smallest number of births 
per OB-GYNs are: Hartford, Conn. (58); 
Richmond, Va. (68); Louisville, Ky. (69); San 
Jose, Calif. (70); and Birmingham, Ala. (74).

2. A coming OB-GYN retirement wave: In many 
areas, a large portion of the population of OB-
GYNs is nearing retirement age.

 k The metros with the highest percentage of 
OB-GYNs who are 55 years-old and older are: 
Pittsburgh; Virginia Beach, Va.; Salt Lake City; 
Cincinnati; and Orlando, Fla.

 k The metros with the lowest percentage of 
OB-GYNs who are 55 years-old and older 
are: Houston; Portland, Ore.; Indianapolis; 
Columbus, Ohio; and San Jose, Calif.

3. A shortage of younger doctors: Only 14 percent 
of all U.S. OB-GYNs are 40 years-old or younger, 
while 37 percent are 55 years-old or older.

 k The metros with the lowest percentage of OB-
GYNs who are 40 years-old and younger are: 
Las Vegas; Buffalo, N.Y.; Detroit; Orlando; and 
St. Louis.

 k The metros with the highest percentage of 
OB-GYNs who are 40 years-old and younger 
are: Oklahoma City; Cincinnati; Houston; 
Columbus, Ohio; and Minneapolis.

“With 70 percent of all U.S. doctors as members, 
Doximity’s data set is uniquely positioned to 
provide insights on the medical profession, not 
just on the national level, but also at the local level 
around which provider networks are structured,” 
said Chris Whaley, PhD, lead author and adjunct 
assistant professor at the University of California, 
Berkeley School of Public Health.
This report draws on the Doximity profiles of more 
than 30,000 full-time, board-certified OB-GYNs. 
In addition to providing care to women during 
pregnancy and labor, OB-GYNs provide a variety 



“The Online Medical Scribe Readiness Assessment is 
a highly specialized screening tool for employers and 
candidates.”

— Peter Reilly, CEO, AHDPG
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HIRING
An online assessment to help 
you hire the best medical 
scribe candidate
As more healthcare providers identify the need to 
standardize documentation and free up physicians’ 
time to focus on patient care, hospitals, clinics, 
and private medical practices nationwide are 
now building in-house teams of certified medical 
scribes. To help those organizations assess and 
recruit the best scribe candidates, the American 
Healthcare Documentation Professionals Group 
(AHDPG) has just launched the Online Medical 
Scribe Readiness Assessment—and it’s free to 
employers and candidates alike.
“A medical scribe is an unlicensed assistant to 
the physician who performs documentation in 
the EHR, gathers information for the patient’s 
visit, and partners with the physician to deliver 
the most efficient, highest-quality patient care,” 
said AHDPG President and CEO Peter Reilly. 
“The use of medical scribes is exploding with 
the implementation of electronic medical record 
systems, but identifying top candidates can be a 
challenge for employers who are just beginning to 
hire their own medical scribe teams.”
Here’s where AHDPG’s free Online Medical Scribe 
Readiness Assessment can help. Designed to help 
healthcare employers find their best-fit scribes, 
the assessment measures each candidate’s existing 
knowledge of medical terminology, anatomy and 
physiology, pharmacology, disease processes, labs, 
and HIPAA/HITECH.
The 60-minute timed assessment, which cannot 
be taken more than twice in a 30-day period, is 
available on the AHDPG website or can be linked 
directly from employers’ websites, allowing medical 
scribe candidates to complete it for free online.

Healthcare organizations can send just one 
candidate to the tool or refer multiple candidates to 
identify stand-out medical scribes. If an employer 
requires all candidates to enter the organization’s 
name and contact information, AHDPG will 
aggregate candidates and share the group’s results 
with the hiring manager.
For candidates, the assessment is a simple (but not 
necessarily easy) way to see whether they’re ready 
for the top jobs—from entry-level to upper-level—in 
the rapidly growing medical scribe field and identifies 
the next steps needed to become Apprentice Medical 
Scribe Professionals (AMSPs) or Certified Medical 
Scribe Professionals (CMSPs). For employers, 
the Assessment is a powerful screening tool in a 
profession that is not yet regulated.
Nearly 1,000 people have taken the AHDPG’s free 
Online Medical Scribe Readiness Assessment. 
As a result, each candidate found out how much 
more training he or she might need to become an 
AMSP or CMSP. Just as importantly, prospective 
healthcare employers discovered which of their 
scribe candidates were best suited for the job.
“The Online Medical Scribe Readiness Assessment 
is a highly specialized screening tool for employers 
and candidates,” Reilly explained. “We anticipate 
it will streamline the hiring process for healthcare 
organizations and private practices looking 
to leverage their medical assistants, medical 
transcriptionists and other allied health professionals 
as medical scribes while giving these candidates a 
roadmap to nationally recognized certification.”  

of gynecological care services throughout women’s 
lives, screen for cancer, and in many cases, provide 
the only primary and preventive care a woman 
receives.
“The current workforce in obstetrics and 
gynecology is aging, retiring early, and going part 
time at an increasing pace, while the number of 
patients seeking care is exploding due to health 

care reform and population statistics,” said 
Valerie Anne Jones, MD, retired OB-GYN and 
member of Doximity’s Medical Advisory Board. 
“Access to maternity care and women’s health 
services is vitally important, and we need to have 
infrastructure to support the numbers or these 
women will have no OB-GYN to turn to despite 
having insurance.”  

https://ahdpg.com/
https://ahdpg.com/
https://ahdpg.com/
http://my.ewebtest.com/slea_showassessment.asp
http://my.ewebtest.com/slea_showassessment.asp
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COMPLIANCE
Employment law update for HR managers
By Mike O’Brien
Here is my periodic update prepared for interested 
HR professionals trying to deal with the complex 
American employment laws.

REPEAL? REPAIR? REPLACE? NOT FOR 
NOW? In July of 2017, Congressional Republicans 
and the new Trump administration crashed and burned 
in the Senate in their efforts to repeal and replace the 
Affordable Care Act (ACA). News reports indicate 
that the Senate, for now, is moving on to other 
issues. What remains to be seen is whether other 
efforts to repeal/replace will surface or whether some 
sort of consensus can be reached on making fixes to 
the existing law. For now, the ACA remains the law 
of the land. Stay tuned for more developments.

EEOC/DOJ TAKE OPPOSITE VIEWS IN 
SEXUAL ORIENTATION DISPUTE: The 
United States Equal Employment Opportunity 
Commission (EEOC) and the United States 
Department of Justice (DOJ), two of the key 
federal agencies charged with national employment 
law compliance, are taking opposite views on 
the question of whether current law prohibits job 
discrimination on the basis of sexual orientation. 
The case is pending in the Second Circuit Court of 
Appeals, which covers the states of Connecticut, 
New York, and Vermont. EEOC says the existing 
law prohibiting sex discrimination includes sexual 
orientation, DOJ says it does not. DOJ’s brief 
even slaps down the EEOC with this comment: 
“Although the Equal Employment Opportunity 
Commission (EEOC) enforces Title VII against 
private employers ... the EEOC is not speaking for 
the United States and its position about the scope 
of Title VII is entitled to no deference beyond its 
power to persuade.” Dozens of national companies, 
such as Google, Microsoft and Viacom, have agreed 
with the EEOC’s view and urged the court to provide 
the protection. The case likely will be resolved 
sometime in the fall or winter of 2017/2018.

DOL SURVEY ON OVERTIME RULES 
ASKS SOME INTERESTING QUESTIONS: 
The United States Department of Labor (DOL) 
is requesting information regarding possible 
changes to the salary thresholds for exemptions 
to the federal Fair Labor Standards Act (FLSA). 

The survey asks some interesting and complex 
questions, including the possibility of having 
multiple levels of salary thresholds which are 
adjusted based on the cost of living in different 
parts of the country. DOL also asked if exemption 
salary thresholds should be set by employer size 
or vary by state or other geographical factors and 
whether the set thresholds should be automatically 
updated based on some formula. Employers have 
60 days, i.e., until about September 25, 2017, 
to provide comments and information. More 
information about the request for information (RFI) 
and instructions on how to provide comments are 
available here: https://www.dol.gov/newsroom/
releases/opa/opa20170725.

TO FIRE OR NOT TO FIRE? Portland-based 
employment lawyer and management consultant 
Jathan Janove (formerly of Utah) recently 
published, on his blog, an interesting interview 
with longtime employment and labor law professor 
Ross Runkel. The interview addressed when 
and how employers should fire employees. It 
contains many tidbits of wisdom, including the 
following: (1) “Inconsistency triggers a lot of 
discharge litigation,” (2) “Don’t let problems 
drag on without taking corrective action,” and 
(3) “Be clear as to what the expectations are. 
Huge employee handbooks might be pretty, but 
be sure employees know the ‘short list’ of key 
expectations.” For the full interview, see: https://
www.businessmanagementdaily.com/49344/to-fire-
or-not-to-fire-how-to-fire-these-are-the-questions-
mdash-interview-with-professor-ross-runkel.

EMPLOYERS SHOULD READ EEOC 
HARASSMENT RISK FACTOR CHARTS: 
Over a year ago, in June of 2016, the EEOC 
released a comprehensive report on harassment in 
the workplace. The EEOC recently re-circulated (by 
email) a portion of that report consisting of various 
charts identifying risk factors for harassment and 
possible employer strategies to reduce the risks. 
For example, for the risk factor of a “homogenous 
workforce,” the EEOC charts suggest employers 
can reduce harassment risks by taking steps to: 
“Increase diversity at all levels of the workforce, 
with particular attention to work groups with low 
diversity. Pay attention to relations among and 

https://www.dol.gov/newsroom/releases/opa/opa20170725
https://www.dol.gov/newsroom/releases/opa/opa20170725
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within work groups.” In other words, the charts 
provide some good practical advice to minimize 
legal risks in workplace situations where claims 
commonly arise. Employers should read them. The 
full charts are available here: https://www.eeoc.gov/
eeoc/task_force/harassment/risk-factors.cfm.
Disclosure: These updates are merely updates and are not 
intended to be legal advice. Receipt of this information does 
not create an attorney-client relationship.

Mike O’Brien is an experienced and accomplished 
employment attorney, media lawyer and courtroom litigator. 
The Utah State Bar named him as its Employment Lawyer 
of the Year. Mike works with the local and national Society 
for Human Resource Management (SHRM) and serves as 
the legal and legislative director for Utah SHRM and Salt 
Lake SHRM. For such services, National SHRM honored him 
with its prestigious Capital Award, given annually to one of 
SHRM’s 170,000 members worldwide. Utah SHRM has given 
him its Award for Professional Excellence.  

RETAINING STAFF
Why your best talent is leaving and four ways to win them back
By William Schiemann
Most leaders of companies today recognize the 
importance of having engaged people at work. Yet 
research from the Metrus Institute, Gallup, and 
others say that between 50 and 80 percent are not 
fully engaged. For many organizations, a majority 
of employees are only partially engaged, which a 
lot of research has shown reduces performance and 
customer satisfaction while increasing turnover. 
Worse yet, your best talent—those with lots of 
options—are most likely to leave.
An interesting phenomenon occurs in most 
organizations. On day one, most employees are 
fully engaged as these fresh hires are excited 
to begin a new experience. And yet, according 
to Metrus Institute, engagement levels drop 
considerably during the first few years, and often 
far more than you would expect after a honeymoon 
period. Clearly something is going on, and most 
organizations need these four key actions to 
minimize this degradation of engagement and 
reboot it to formerly high levels:
1. Change work-life balance to work-iife 
integration. A major contributor to reduced 
engagement levels is the stress often caused by 
work-home conflict. Today, work and home are 
not separated by an impermeable boundary. A 
large majority of workers today respond to texts 
or e-mail at night or on the weekend, or work 
feverishly to finish a report or presentation. And 
yet many are frightened to address personal issues 
that come up during their workday. This pressure 
detracts from their engagement because it feels 
one-sided. One thing that must be recognized in 
our interconnected lives is that good or bad issues 

traverse all spheres of our lives—work, family, 
friends, hobbies, health. One HR professional in a 
financial services company said, “I got so caught 
up in my job that I constantly felt guilty about 
neglecting my family,” and another reported, “I 
was constantly torn between being successful 
at work and being successful with my kids.” 
This constant tension leads to debilitating stress 
and burnout, which can be avoided by updating 
policies and educating leaders on how to help 
employees integrate different sectors of their lives. 
For example, smart firms are focusing on results 
and not time and reviewing workloads frequently 
to ensure that people—especially the high 
performers—are not becoming overloaded to the 
point of burnout.
2. Help employees build resilience. Developing 
resilience to setbacks or grit to push through 
barriers is increasingly important in a multitasking 
and rapidly changing world. As we cope with 
a relentless increase in demands to remain 
competitive, it is more important than ever to 
develop these compensatory strengths. Roughly 
95% of people interviewed in a recent Metrus 
Institute study had major setbacks at some point 
during their lives and many intermediate ones 
yearly, but very few had the coping mechanisms 
to quickly recover and get re-tracked in their lives. 
Over time many had discovered techniques to 
accelerate the process of recovery. For example, 
those who had mentors and a deeper network of 
good friendships—not simply Facebook friends—
were able to weather storms better. Another 
technique that companies can use is a ”pull the 
switch” option, an employee-friendly and open way 
for someone to say “enough” and that they need 

https://www.eeoc.gov/eeoc/task_force/harassment/risk-factors.cfm
https://www.eeoc.gov/eeoc/task_force/harassment/risk-factors.cfm


page 10 medical office manager / september 2017 / medicalofficemgr.com 

support. This was an approach that was employed 
quite successfully in high performance safety 
environments for years—why keep the line or 
individual going when they are becoming less and 
less effective? It does not mean they are not good 
employees, but rather that they need support—
guidance, resources, information, skills—to 
continue moving forward.
3. Empower your people to take charge. 
Engagement is not something that can be given to 
people—they have to feel it. Research on happiness 
and fulfillment has shown that we control 60% of 
our own happiness. But over time, many employees 
develop learned helplessness, often at the hands 
of leaders who have constantly said ‘no’ or taken 
control away from people to manage actions and 
performance. If you listen in to 90% of focus 
groups I have conducted with employees over the 
years, the amount of learned helplessness is mind 
boggling. People have just given up attempting 
to change things because they feel stupid trying 
to make an impact when they just keep hitting 
barriers. Resilience is one thing, but repeatedly 
running into the same wall is the definition 
of insanity. Try passing more authority and 
accountability to employees—but also empower 
them to take actions to accomplish the results.
4. Train engagement at the leader and employee 
level. Engaging others comes naturally to some, 
but to many new and even experienced managers, 
it is difficult. Few were given engagement training 

when they took oversight responsibilities. And for 
managers, one of the biggest culprits is sameness. 
It is far easier to assume that everyone should be 
treated the same—something HR has dictated for 
years. You can’t get into trouble when you treat 
everyone alike. But that assumes people are robots 
(and who knows, robots may even resent it). When 
we studied great leaders in restaurants, for example, 
we found that the best managers were those who 
got close to their people and helped their team 
and individuals achieve their goals. Not just their 
work goals, but their life goals. They knew who 
was dealing with child or adult care, who attended 
school, who had challenging commutes and so 
forth, and they formed their teams to engage people 
by accepting and leveraging their differences. They 
treated people as individuals—the way most of us 
want to be treated. Employees too can be trained 
on how to take greater control of their engagement. 
What are they passionate about? What saps or fuels 
their energy? What elements of the workday can 
they control better?
These four simple steps will put you and your 
employees on a far better road to creating a highly 
engaged workforce.
William A. Schiemann, Ph.D. is CEO of Metrus Group. 
He is a thought leader in human resources, employee 
engagement, and fulfillment and author of Fulfilled! Critical 
Choices – Work, Home, Life. For more information visit, 
www.wschiemann.com, follow Dr. Schiemann on Twitter, @
wschiemann and connect with him on LinkedIn at www.
linkedin.com/in/wmschiemann.  

Terminating an employee can be nerve-wracking—no 
matter how necessary it is.  But hoping you don’t get sued 
for doing it is NOT a viable management strategy!
To protect your practice from costly employment lawsuits, 
you need to know which situations require extra caution 
… for what reasons you can legally terminate … what 
documentation you need to gather first … and how to 
deliver the news to the employee.
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This is Your Exit: A Step-by-Step Guide to Safely Terminating an Employee

When: Thursday, September 21, 2017, 
1:00 PM Eastern (10:00 AM Pacific) 

Duration: 60 minutes

Presenter: Chris Lessard, J.D. 
Solution Center Advisor 

Price: $0 for Premium Members,
$197 for Free MembershipChris Lessard, J.D. 
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Retail stores face external risks of robbery, but 
factories, plants, warehouses and the like have a higher 
risk of internal conflicts.
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A quarter of the workplace violence incidents in the 
first half of 2017 involved employees with a prior 
criminal history of violence. The employers either 
failed to check the employee histories or discounted 
them. 

2. Talk to your employees
Your employees provide you with front-line 
information concerning problems that may fly 
beneath management’s radar. This information 
could be about both potential internal and external 
threats (which include ex-employees or others 
importing violence into the workplace).
For example, Rick Birdsall, a former employment 
attorney turned HR consultant, reports that these 
workplace homicides involved these “external’ 
threats:

 k A disgruntled ex-employee killed five people;
 k An estranged husband shot teacher/wife at an 
elementary school;

 k A nurse and several others were killed in a 
nursing home when the nurses’ estranged 
boyfriend attacked. The nurse had protective 
orders against the suspect for domestic 
violence.” 

Birdsall notes, “It is imperative that employees 
that have requested restraining orders for potential 
violence or stalking be encouraged to report this 
to management so appropriate precautions can be 
taken.” Similarly, employees need to voice their 
concerns about potentially violent employees. 
When your employees do voice concerns, listen.

3. Investigate all threats of violence
Even the best pre-employment screening can’t 
weed out every problem employee. According to 
Birdsall, “One of the workplace homicides this 
year came totally out of the blue. A 60 year old 
employee in Texas killed his female supervisor and 
there was no known history of violence or known 
animus towards the supervisor.” 
Nevertheless, employers can and must immediately 
investigate threats of violence or abnormally 
aggressive behaviors and acting out. Train your 
supervisors to document all violent or potentially 
violent acts. Hindsight shows that multiple danger 
signals precede most incidents of workplace 
violence. In other words, in many cases employers 
could have prevented tragedy. For example, 

before Neumann killed his coworkers, a coworker 
reported that Neumann had previously “attacked 
and ambushed” him “out of the blue” and “for no 
reason.”

4. Conduct a threat assessment of 
terminated employees
We urge our clients who fire a potentially 
dangerous employee to conduct a threat assessment 
when they terminate the employee. Does the 
employee have a past history of bullying or 
violence? Other indicators would include an 
employee obsessed with an “unjust” incident in 
the past coupled with a “victim” mentality that 
others would regard as trivial; employees who 
have escalating conflicts with other employees; 
employees who make threats of physical; or 
employees who display an unusual fatalistic 
preoccupation with weapons. 

5. Conduct a threat assessment of your 
workplace
You also need to consider the unique nature of your 
workplace. For example, a law practice focusing 
on real estate transactions would seem a rather 
unlikely place to face internal or external threats, 
unless a member of the staff reports that she is 
being stalked and harassed by someone “scary.” 
However, if the law practice specializes in family 
law the risk is much higher due to the highly and 
emotionally charged environment.  
You would think medical practices and facilities 
would be an unlikely target—but it just happened. 
Violence was imported into a skilled nursing 
facility of all places. Emergency rooms can be 
highly emotional places, but a skilled nursing 
facility? That would be the last place most of us 
would consider.  
Retail stores face external risks of robbery, but 
factories, plants, warehouses and the like have a 
higher risk of internal conflicts.  
Employers need to evaluate the risks they face to 
take precautions to protect their employees. This 
includes devising a prevention and response plan 
along with training.

(Protecting your employees from workplace violence  continued from page 1)
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Birdsall also urges managers to be flexible in their 
planning. “Your threat assessment can change 
in a heartbeat so you must have a plan for both 
threat directions. If the threat is internal—that is, 
employees in conflict—then policies and actions 
to prevent weapons in the workplace may be a 
viable answer. If the threat is external then the 
considerations are entirely different. Workplaces 
present a higher risk of external threats because 
they are a known intersection of time and place. 
Workplaces may also present as an easier target 
if they have known policies against potential 
defensive measures whether lethal or non-lethal.”

6. Safeguard your workplace
Security measures in your workplace may include 
securing and/or restricting entrances; adding 
escape routes; utilizing employee identification 
badges to make it easier to identify persons who 
do not belong; making available non-lethal defense 
measures, such as pepper spray; employing internal 
lethal defense measures, but only if someone has 
the necessary skill and training or, alternatively, 
hiring armed security guards. The precautions you 
take depend on the nature of the threat and can 
change on a moment’s notice. 
“A ‘no-trespass’ letter can, in many jurisdictions, 
be given to terminated employees or otherwise 
unwelcome people that may pose a risk,” says 
Birdsall. “This gives law enforcement additional 
tools under trespass laws to address unwelcome 
visits before problems escalate. Employee vigilance 
and early detection under these circumstances can 
make all the difference.”
Birdsall also suggests that employers look at how 
they orient employees in their workspaces to reduce 
risk of injury by workplace violence coupled with 
a response plan based on the physical layout of 
the business premises. “Employees working on 
premises with multiple escape routes have more 
options—flight, hide or fight—than a workplace 
with only one entrance and exit— fight only.” 

Conclusion
Regardless of what policies an employer creates, 
no employer can guarantee that violence will 
not occur. Because of this, all employers need to 
prepare their employees in terms of “flight, hide, 
and fight.”
But one thing is for sure: the many incidences 
of workplace violence tell every employer that 

they can’t view it as a random event. “Every 
employer that has experienced workplace violence 
never thought it would happen to them,” says 
Birdsall. “Employers must take a proactive stance 
to monitor potentially explosive workplace 
situations. Employees, too, have a responsibility to 
ensure their own safety by promptly reporting all 
potentially threatening violations of the workplace 
violence policy to their supervisors. They need to 
be encouraged to do so without fear of retaliation 
for reporting these types of issues.” The life they 
save may be yours.
Lynne Curry, Ph.D., SPHR, author of Beating the Workplace 
Bully and Solutions, is Regional Director of Training and 
Business Consulting for Avitus, a national firm with offices 
coast to coast. Curry consults with law firms to create real 
solutions to real workplace challenges. Her company’s services 
include HR On-call (a-la-carte HR), investigations, mediation, 
management/employee training, executive coaching, 360/
employee reviews and organizational strategy services.  You 
can reach Lynne @ www.thegrowthcompany.com, via her 
workplace 911/411 blog, www.thegrowthcompany.com or @
lynnecurry10 on twitter.  
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