
What should managers be doing right now for
HIPAA?

They should be updating the Notice of Privacy
Practices and getting patients to sign off on the revi-
sion. And they have only until September 23 to get it
done.

Along with that, they need to be paying close atten-
tion to some other HIPAA requirements that are get-
ting overlooked, says NATHAN A. KOTTKAMP, a
health care attorney with McGuire Woods in
Richmond, VA.

the new privacy notice items
The privacy notice tells patients about their rights

with their protected health information, or PHI. And
the requirement to update it comes from HIPAA’s new
mega rule, or the final HIPAA regulations that came
out in January.

The deadline for complying with those regulations
is September 23.

What offices have to do is revise the notice so it
tells patients about about four new items that the
mega rule has brought in.

• Release authorizations. The office’s new notice
has to say that certain disclosures and uses of patient
information require authorization from the patient.

Those disclosures include
– Psychotherapy notes. These are the notes of a

mental health professional that are kept separate from
the record itself.

– Protected information that the office uses for
marketing.

– Any disclosure the office makes that constitutes
a sale of the protected information.

• Fundraising. The notice has to tell patients they
can opt out of getting fundraising communications
from the office.

• Restricting information releases. The notice has
to explain that a patient who pays for a service in full
and out of pocket can request that the office not dis-
close any information about that service to an insur-
ance company.

The request has to be in writing and has to identify
what information is restricted and what insurance
company is not to receive it.

Kottkamp points out that this applies to all payers,
(please turn to page 3)
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What’s being called the HIPAA mega rule is
the final regulations for the Omnibus Health
Insurance Portability and Accountability Act.
Offices have until September 23 to comply.

The mega rule is outlined in the February
issue of MOM at “HIPAA’s rules get tighter and
its penalties get higher.

The new regulations appear in the January 25
Federal Register, and they can be accessed at
http://www.gpo.gov/fdsys/pkg/FR-2013-01-
25/pdf/2013-01073.pdf.



this month’s
idea

In Seattle office, a good free perk
for staff is financial education

Personal finance “is not something people learn in school,” and
most have little understanding of financial planning, says one human
resources manager.

So more than a year ago, ANN S. CALLAHAN of the Seattle law
firm Helsell Fetterman began a series of education programs for
staff where speakers come in to explain various aspects of personal
money management.

The programs are held during lunch and last for about an hour.
There’s no strict schedule, Callahan says. They are simply held “as I
have time to work on a topic and get it lined up.”

The series opener was an overview of personal finance where the
presenters compared financial management to building a house, the
framing pieces being savings and insurance and investments to sup-
port retirement.

The information was basic, which meant staff “were comfortable
asking questions,” she says. Many wanted to know how much to
save and what to do with saved money and how to plan for retire-
ment.

The second program covered the advantages, drawbacks, and cost
of long-term care. Callahan chose that topic because as people
approach retirement age, they need to be educated about it, yet many
“aren’t aware of it or don’t feel the need for it.”

Another speaker covered life insurance and focused on whole life
policies, which allow insureds to build up cash equity. The presenta-
tion showed how the value of an account increases and when it’s
beneficial to cash in a policy. It also covered policy prices and the
tax implications involved.

A future topic will likely be an overview of the financial issues
women face.

Finding speakers is easy, though finding the right speakers takes
some effort, she says. “It’s a challenge to find people who will pre-
sent a well balanced educational piece as opposed to selling stuff.”
No one wants to sit through a sales spiel.

She has been frank about that with staff, however. She continues
to explain that the speakers “are sales people but they are not here to
sell you anything.”

The programs educate staff “on things they haven’t been aware
of” and let them learn “in a way that’s easy for them.”

People’s jobs and lives are busy, she says, “so if I can spoon feed
some interesting information while somebody is having a sandwich,
that’s really satisfying.”

If your office has a system that helps operations or patient care,
MOM would like to write about it. Contact Susan Crawford, Editor,
at 404/367-1991 or at susancrawford@ardmorepublishing.com. �
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(continued from page 1)
including Medicare and Medicaid. To a great extent,
what will get restricted is information that a patient
considers embarrassing such as alcohol or drug treat-
ment.

• Breach notification. The notice has to say that
patients will be notified in writing when a breach in
their protected information occurs.

And beyond telling patients about the new notifica-
tion requirement, the office itself has to pay special
attention to that provision, Kottkamp notes.

Under the new rule, any loss or inappropriate dis-
closure of data is presumed to be a breach unless the
office can show there’s only minimal probability the
data will be used improperly.

That means any breach – no matter how minor –
has to be reported to the patient and also covered in
the office’s year-end HIPAA report. And a breach can
be anything from a database disaster all the way down
to a staffer’s giving out patient information to another
person. (See “HIPAA extends to gossip as well as to
searching out dirt on an ex-spouse,” April.)

a new notice to every patient
The office has to tell patients about the revisions

and have them sign off on the new notice, Kottkamp
says. And the easiest way to do that is to have them
sign the notice as they come in.

The office can give them an actual copy of the
notice and have them sign it. Or it can simply give
them a statement that there is a new notice and that
they can access it if they want, and have them sign the
statement.

However, he says, make sure that what gets signed
is what actually happens. If the statement says “I have
been given a copy of the notice,” the office must have
handed the patient an actual copy. Otherwise, the
statement should say “the notice has been made avail-
able to me.”

plus a notice posted in the office
The revised notice also has to be posted in the

office.
It’s permissible to post a statement that it is avail-

able to patients upon request, he says, but it’s best to
post the entire document.

Also, HIPAA requires that the notice be available
for patients to take out, so the office needs to keep
several copies of the full document on hand. That pre-
vents the situation where a patient – or worse, a gov-
ernment HIPAA enforcer – asks to see it “and nobody
knows where it is.”

Along with that, “it’s best practice to post the
notice on the office’s website.” That’s good evidence

the office is in compliance with the new requirement
and is making patients aware of the content of the
notice.

He adds that “there is no standard” for the wording
of the notice. There are many samples on the internet,
and some consulting firms sell them.

But because the government is cracking down on
HIPAA compliance in small offices, his advice is to
get an attorney to approve the new notice before giv-
ing it to patients.

HIPAA and staff confidentiality
The new HIPAA mega rule is serious business for

offices. In fact the government has said it is looking
hard for violations in small offices.

For that reason, managers need to be sure there is
ongoing staff education on HIPAA, Kottkamp says.

And “to put some teeth into it,” include HIPAA in
the confidentiality agreement staff sign. Put in a state-
ment that disclosing information about patients in per-
sonal conversations with outsiders or with friends in
other offices “is a HIPAA violation.” Then if a staffer
does release information inappropriately, the office
can say “you signed this” and discipline.

The discipline is up to the manager’s discretion. It
might be no more than a reprimand and a requirement
that the staffer take more HIPAA training. But it
should come with a warning “that there is no second
shot.” A second violation is serious enough to warrant
termination.

HIPAA and staff training
Pay close attention too to the HIPAA training, he

says. “The office is vulnerable if it’s not training staff
regularly.”

If HIPAA walks in and all the manager can show is
a training course a few years ago, the government is
not going to be impressed. Expect a citation.

The education has to be ongoing. The safest
approach is to hold it annually and then supplement it
throughout the year at staff meetings. It doesn’t have
to be anything formal, just ongoing. And always docu-
ment it.

That’s what the government wants to see.

HIPAA and the physicians
Another precaution is to emphasize to the physi-

cians that they must take HIPAA seriously.
Many doctors “see it as just a bunch of forms” and

a lot of bother, he says. But it’s dangerous business.
Until now, enforcement has been weak. But the

government has ramped it up. And come September
23 when the new mega rule takes effect, offices “will
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see a dramatic increase in enforcement.” And no one
is immune to it.

don’t overlook that risk analysis!
A final HIPAA compliance point is a requirement

that has been part of HIPAA since 2003.
It is a written risk analysis, and very few offices

have one, Kottkamp says.
Risk assessment “is at the core of HIPAA, and

HIPAA expects it.” In fact, the government has
assessed fines for missing or outdated analyses.

The security rule sets out the standards the analysis
has to address. Some are required, and some are
addressable.

They cover three areas: administrative safeguards,
physical safeguards, and technical safeguards.

An explanation of each as well as information on
the security standards in general can be found at
http://www.hhs.gov/ocr/privacy/hipaa/administrative/
securityrule/securityruleguidance.html. Go down to
“Other Security Rule Notices and Materials” and click
on “Security Rule Educational Paper Series.” �

Paid time off can be
anything under the sun,
even unlimited vacation

Time off isn’t required by law, “but it’s so com-
monplace that employees expect it.” And for employ-
ee morale and retention it’s a necessity.

How the office sets up its time off policy is its own
business, says VANESSA G. NELSON, SPHR,
CLRL, president of the human resources consulting
firm Expert Human Resources in Flint, MI. But there
are a lot of elements it needs to evaluate.

the vacation questions
For vacation, Nelson cites these questions that have

to be answered.
• How long people have to be employed at the

office to be eligible for it.
• How much vacation to allow, “That’s all over the

place,” she says. But as a general rule it’s
after 90 days – six days
after a year – seven days
after two years – two weeks
after three years – three weeks
after four years – four weeks

• The times when nobody can take vacation. Some
employers have a restriction on the especially busy
times so they don’t run the risk being shorthanded.

• Vacation restrictions around holidays. A common
one, Nelson says, is that employees have to work
either the day before or the day after a holiday. That
prevents long absences during holiday periods.

• How to request vacation time. And that varies
widely, Nelson says. An office “that’s really laid
back,” might allow people to ask for vacation the next
day. In a busy office, however, it’s not uncommon to
see a 30-day request rule.

• Overlapping requests, or how to respond when
two people ask for vacation at the same time and only
one person can be out.

An easy way to solve that, Nelson says, is to say
that the person with the most seniority gets the time.
But what if the person with less seniority made the
request first?

Set a first-come, first-served rule with a one-day
limit. If both requests are made the same day, seniori-
ty rules. That eliminates any argument that one per-
son’s request came in 15 minutes before the other’s.

the unused-time questions
There also needs to be a policy on unused time off.
Many small employers have a use-it-or-lose it poli-

HIPAA turns its sights
on small offices

In the past, HIPAA has not gone after small
offices. The government has focused instead on
the big practices with the deep pockets.

Not so any more.
In a recent statement, the Office of Civil

Rights, which enforces HIPAA, said that
“regardless of size, covered entities must take
action and will be held accountable for safe-
guarding their patients’ health information.”

And the OCR means what it says.
Last year, a five-physician cardiac surgery

practice agreed to pay $100,000 over violation
charges. The action came from a complaint that
the office was posting its appointment and
surgery schedules on an internet site that could
be accessed publicly.

The government said the practice had taken
inadequate steps to comply with HIPAA.

And this year, the government imposed a
$50,000 fine on a hospice where a laptop with
information on 441 patients was stolen.

The government said the hospice had not
conducted a risk analysis to safeguard its pro-
tected information and, along with that, did not
have policies and procecures to ensure the secu-
rity of its mobile devices. �
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cy while most large employers allow accrual, some-
times for as long as five years.

Nelson’s recommendation is to let people carry the
unused time into the next year.

People are people, she says. If they can’t carry over
their days, they use every one. And if the extra days
happen to be sick days, “they use them even when
they aren’t sick.”

If the office does opt for carryovers, it has to
decide how long they can continue. Some employers
allow only one year while others let employees save
up several years’ worth of days.

Whatever the save-up time, after the maximum is
reached, it’s usually a matter of using the time or get-
ting paid for it.

She adds, however, that state law can enter here.
California, for example, doesn’t allow a use-it-or-
lose-it policy whereas most other states do.

to pay or not to pay
Another question is whether the office will pay for

unused time.
The advantage of it is that attendance improves

because people want the extra money. “They’ll jump
on it if it’s cash.”

Some even see it as a salary hike. It’s money they
wouldn’t otherwise get.

Her advice is to pay for the unused time but to do
so at the end of each year. Don’t require people to
carry it over, say, two or three years before they can
cash out. That’s too hard for the office to track. And
worse, after the third year, the office could be facing
a large payout.

and then there’s paid time off
What about a paid-time-off plan where employees

get a certain number of days to use however they
want?

All the days just go into a bank, and there’s no
tracking vacation, sick, and personal days separately.

For the office, the benefit is that the tracking is
easy.

And for the employees, the advantage is that they
can use the days however they want. “They don’t have
to lie” about being sick when they just want time off.

The office does need to protect against last-minute
call-ins, however. And that’s done by setting a notice
requirement for nonemergencies.

counting by the day, hour, minute
What about counting time off by the hour instead

of the day?
Some companies allow half days, but most offices

that count hours allow two-hour increments, Nelson
says.

Employees don’t have to take an entire day for a
one-hour appointment. And employers can usually
cover for only a few hours. But the disadvantage, of
course, is that the system requires a lot of tracking.

don’t get boxed in
It doesn’t matter what rules the office sets for

time off, Nelson says. What matters is consistency in
the enforcement. “It’s inconsistency that gets
employers sued.”

Every rule needs to be laid out in the handbook,
and the handbook has to be followed. Then when a
staffer asks “why do I have to give 30 days’ notice?”
the manager can say “because it’s in the handbook.”

Discussion closed.
But keep in mind that “once something is in writ-

ing, the office has to do it that way.” And it can get
boxed in by its own rules as a result.

Allow for some breathing room. Don’t say the
office “will” do anything. Say it “may” do things,
perhaps “we may pay this after your second year.”

Business changes. And if the handbook says the
office “will pay” something at a certain time, there’s
no getting out of it.

Along with that, the handbook needs to say the
office can change any policy any time with or with-
out notice.

vacationing at leisure
And for the really progressive manager, Nelson

points out that some employers are moving to a flexi-
ble time-off policy where there is no set number of
days allowed. People have unlimited time off and
simply take it when they need it or want it.

Employers who use it say people act prudently
and rarely is the policy abused. It creates a pleasant
work environment that in turn increases creativity.

Caveat emptor. �

by john chase

I tried letting him go because he’d never listen
to me. That was six years ago.
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Leave no stone unturned;
get an ICD-10 vendor
timeline – with the cost

ICD-10 success rests to a great extent on the
office’s system vendor.

Right now is the time to pin that vendor down on
what it will and won’t do and make arrangements to
cover the blank spots, Medicare says.

Also get the cost of every item.
And get it all in writing.

here are the points to cover
These are the items to verify with the vendor,

Medicare says.
• Get the timeline for everything.

– Set a date for the installation.
– Set a date for complete staff training on the

new system. The vendor should provide that,
and it needs to be on the timeline.

– Set dates for testing with payers and trading
partners. That should begin a full year before
the Oct. 1, 2014, start date – which means this
coming October.

– Find out what updates the vendor will make in
the clinical, financial, actuarial, and reporting
aspects of the system, and set a time for test-
ing each one.

• Identify the holes in the agreement.
– Make sure the vendor will update the office’s

current procedures and applications to accom-
modate ICD-10.

– Make sure the system will allow the office to
search for ICD-10 codes by both the tabular
and alphabetic indexes as well as by clinical
concept.

– Make sure the system will be able to accom-
modate ICD-9 and ICD-10 coding simultane-
ously, because dates of service before Oct. 1,
2014, will require the old codes, and dates of
service after Oct. 1, 2014, will require the
new.

– Make sure the vendor will provide technical
support and training on all new and updated
software.

– Find out how the vendor will resolve any
issues or failures that occur during the testing.
Also find out if there is any cost involved.

• Get everything in writing.
– Be sure the contract lays out all of the above.
– In addition, make a list of any additional prod-

ucts, testing, and training the office wants the

vendor to provide, and put those items in the
contract as well.

• And look for ideas.
– Ask the vendor what other practices are doing to

make the changeover easier and whether their
ideas will work in the office’s situation. �

The asthma codes take
a new turn with ICD-10
BY THERESE M. JORWIC, MPH, RHIA, CCS, CCS-P

Asthma is a condition so common (it affects 25 mil-
lion Americans) that offices see it often as either a
first-listed or secondary diagnosis.

It’s a chronic disease, and the classic symptoms are
wheezing, chest tightness, shortness of breath, and
coughing, especially early and late in the day.

With asthma, the airways react to various sub-
stances. They become inflamed, and the muscles
around them tighten and cause them to narrow. In
response, they create more mucus, which narrows
them even more. It can occur at any time, and the
symptoms can range from mild to a severe attack.

Here’s look at the coding. And as usual, we are
looking at ICD-9-CM as well as ICD-10-CM.

asthma and ICD-9-CM
In ICD-9-CM, asthma falls into the 493 category.

And there are fourth digits to identify the type:
493.0 – extrinsic asthma. This is asthma caused by

environmental allergens such as dust or smoke.
493.1 – intrinsic asthma. This is non-allergic asth-

ma. It’s caused by immunological response to chemi-
cals such as smoke or to stress, food, or exercise.
493.2 – chronic obstructive asthma. This is asthma

with COPD, and it includes chronic asthmatic bron-
chitis. COPD does have its own code (496), but it’s a
sort of last-resort code that’s used only if the docu-
mentation shows no more than the COPD.
493.8 – Other forms of asthma. And here there are

two fourth-digit options.
First is 493.81, which is for exercised-induced

ICD-9-CM and CPT
coding update
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bronchospasm. This is a spasmodic contraction of the
smooth muscles of the bronchi, and it and sometimes
occurs in children playing sports.

It can be occur with asthma as well as with other
respiratory conditions such as bronchitis, and when
that’s the case, it is not coded separately but within
the codes for the condition. However, if the documen-
tation doesn’t show any other diagnosis, use code
519.11 (acute bronchospasm). That code shows it is
not associated with anything else.

The second fourth-digit option is 493.82 for cough-
variant asthma. It says the only symptom is a dry
chronic cough lasting eight weeks or more.
493.9 – other and unspecified. Because asthma is

chronic, it can affect the treatment of other conditions
such as heart problems. In that case, it gets coded as
unspecified.

plus some fifth digits
ICD-9-CM also has fifth digits that are used with

extrinsic, intrinsic, chronic obstructive, and unspeci-
fied asthma. They are
0 – unspecified.
1 – with status asthmaticus. Status asthmaticus is

an acute attack that is not relieved by the usual treat-
ments such as bronchodilators or adrenaline. The con-
dition is serious and usually requires hospitalization.
2 – with acute exacerbation. Exacerbation means

the attack carries severe wheezing and shortness of
breath that does respond to drugs or treatment.

What if there is both status asthmaticus and acute
exacerbation? Code the most severe condition, which
is the status asthmaticus.

and now for asthma and ICD-10-CM
In ICD-10-CM, the respiratory codes begin with the

letter J, and asthma is found in the J45 category.
J45 includes allergic asthma, allergic bronchitis,

hay fever, and so on.
It also includes both extrinsic and intrinsic asthma.

Those aren’t separated out as in ICD-9-CM because
the terms have fallen by the wayside. The change sim-
ply shows the terminology providers now use.

There is also a note saying to use an additional
external cause code to tell how tobacco fits into the
picture. There are codes for environmental and occu-
pational exposure, exposure during the perinatal peri-
od, a history of use, and tobacco dependence and use.

excludes notes too
Pay attention too to the excludes notes. In ICD-10-

CM there are two types of excludes. Exclude 1 is for
things that don’t occur at the same time as the coded

condition. And Exclude 2 is for things that are not part
of the condition but that the patient could have at the
same time and thus can be coded separately.

For asthma, the Exclude 1 (or never use with) group
carries things such as detergent asthma, lung diseases
due to external agents, and miner’s asthma.

Exclude 2 (or can be coded separately) lists asthma
with COPD (J44.9), chronic asthmatic obstructive
bronchitis (J44.9), and chronic obstructive asthma
(J44.9). So if the patient has asthma plus COPD, there
will be a J45 code plus a J44.9 code.

other differences
Another ICD-10 difference is that asthma is subcat-

egorized according to the frequency of occurrence:
J45.2 – mild intermittent (≤ 2 times a week)
J45.3 – mild persistent (> 2 times a week)
J45.4 – moderate persistent (daily)
J45.5 – severe persistent (throughout the day)
J45.9 – other and unspecified
The J45.9 codes are divided into two groups.
The first, unspecified (J45.90), includes asthmatic

bronchitis, childhood asthma NOS, and late onset
asthma. A sixth character then shows if there is an
exacerbation or status asthmaticus or if the condition
is uncomplicated. The asthma NOS code defaults to
uncomplicated.

The second, other (J45.99), includes exercise
induced bronchospasm (J45.990), cough variant asth-
ma (J45.991), and any other specified form (J45.998).
Therese M. Jorwic, MPH, RHIA, CCS, CCS-P, is

assistant professor of health information management
at the University of Illinois at Chicago and senior
consultant for MC Strategies in Atlanta. �

Three kinds of irritating
staffers and how to deal
with them amicably

The worst part of any manager’s job is dealing with
problem behavior.

And that’s the very part of the job that can never be
ignored, says CATHLEEN C. SNYDER, SPHR,
senior human resources consultant with Strategic HR
Inc, a Cincinnati human resources consulting and out-
sourcing firm.

Allow the behavior to continue, and besides the fact
that it’s a pain to live with, the other staff lose respect
for the manager for letting somebody get away with
what’s obviously unacceptable.

Here’s how to manage three common problem peo-
ple. One is the procrastinator. One is the staffer who
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interrupts everybody, including the manager, during
conversations as well as in meetings. And one is the
staffer who puts the blame on everybody else.

first, the procrastinator
Procrastination isn’t a crime. But it eats away at the

office’s efficiency and productivity – and at every-
body’s patience.

The solution is time consuming but necessary: stay
on top of that staffer.

Give each assignment “firm, hard deadlines” that
have to be met.

Then set out a follow-up requirement, perhaps “I
want you to send me a daily e-mail update on what
you are doing with this project.”

It’s also helpful to have the staffer draw up a plan
outlining how to proceed with the work. In the begin-
ning, the manager may have to set the plan up, but for
assignments after that, the staffer should do it alone.

Also, Snyder says, for safety, set early deadlines. If
the real deadline is Friday, tell the staffer the work is
due Wednesday. “Padding a deadline gives a little
breathing room.”

What if the work falls behind schedule?
Ask why: “This project is due Tuesday. I see that

you haven’t gone very far with it. Why is that?”
If there’s a legitimate reason, address it. Maybe one

of the doctors made a last-minute assignment with
directions to get it done before anything else.

Listen to what the staffer says, and if something can
be done about it, do it.

But be careful, Snyder says. “Don’t get dragged
into a prolonged discussion about the excuses.”

Stay with the facts, and force the staffer to take
ownership of the work.

If the response is “I don’t know how to do this,”
don’t accept it. Say “That’s something you should
have told me about, because you are responsible for
getting this project done. You need to let me know
when you are assigned work that you don’t know how
to do.”

That same theory holds true for any excuse, even a
legitimate one. The staffer should tell the manager
about it at the onset so the situation can be remedied
“before it becomes a crises.”

second, the interrupter
Handling an interrupter depends on how the inter-

rupter does the interrupting, Snyder says. She gives
three types common to all offices.

First is the staffer who has the moxie to interrupt
the manager in a one-on-one conversation and charge
in with a say-so.

The manager has two options.
One is to let the staffer have the say, and listen to it

all. But don’t discuss what’s said. Come back immedi-
ately with “Okay, I’ve listened to you. Now you need
to listen to what I have to say without interrupting
me.”

The other option is to stop the person at the outset
with “I would appreciate it if you would let me finish
my thought.”

Either way, cut the interruption short. Do otherwise
and the interrupter will take over the conversation.

The second type of interrupter is the staffer who
interjects comments during meetings when other peo-
ple are talking.

Most of the time, interruptions can be avoided
entirely by taking control of the meeting at the start
with “I’m going to listen to the updates from each of
you, and then I will give my updates. Then I’ll take
questions at the end.”

However, if that doesn’t work and the staffer con-
tinues to interrupt, cut it short with “hold just a sec-
ond and let me finish my thoughts.”

What about the staffer who continuously makes
comments or throws in opinions about what every-
body else is saying?

Snyder’s advice is to take that person aside after-
wards and say “I noticed that you interrupted the other
speakers several times. That’s distracting to the speak-
er and to everybody else. People will pay a lot more
attention to what you say if you don’t interrupt them.”

The third type of interrupter is the staffer who just
walks into the manager’s office and interrupts whatev-
er is going on to tell something that doesn’t have to be
told right then.

The solution is to stop the talking before it begins.
Do that with “I appreciate your input. I don’t have
time to talk right now. I have a long list of things to
do today. Let’s set a time to talk about this further.”
Then schedule 15 minutes for a day or two later.

And then to get the staffer to think through the
importance of it all, say “it would be helpful to me if
you would write out three or four bullet points on this
and bring them to our meeting.”

But with all three types of interrupting staff, there’s
a caution, Snyder says.

“Don’t slam the door too hard.” Do that and the
communication will stop altogether. A manager’s job
is not to squelch staff but to give them guidance on
how to communicate effectively.

and third, the blamer
A blamer isn’t far removed from a procrastinator.

Mostly, it’s just that the excuses are different.
Thus, the approach is similar.
When there’s a problem, ask the why of it: “Tell me

what’s keeping you from getting this done” or “what’s
causing this?”

The blamer will live up to the name and put the
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fault on another staffer or on a supervisor. Or the
blame may go on the office for not having the right
software or resources.

Once again, if there’s a legitimate reason for the
holdup, address it. But don’t get into a long discussion
about it. The work always has been and remains the
staffer’s responsibility.

“The bottom line is that the staffer is accountable
for getting the work done.” If something is holding it
up, it’s the staffer’s responsibility to try to solve the
problem – to talk with the other person who is
stymieing the work or to ask the manager for the nec-
essary resources. “People have to take care of their
own excuses.”

No matter where the staffer puts the blame, and no
matter how logical that blame may be, come back
with “We all run into obstacles, but part of your job is
to find your way around those obstacles so you can
meet your goals.”

And end the conversation with “you are account-
able for this.”

Any manager has to stay results-focused, Snyder
says. Every project has to be done, and excuses can’t
be accepted.

When somebody throws out an excuse for not
working, the response has to be “what’s your plan for
dealing with it?” �

Two ADA surprises: odd
disabilities and attorney’s
fees that can hit the sky

Two surprising points about the ADA.
First, what the office doesn’t think is a disability

could well be one.
And second,the ADA applies to access to public

places such as stores and restaurants – and offices.
And while the law “has a noble purpose,” along the
way “it’s been hijacked by a subset of plaintiffs who
have made it their life’s work to target as many public
accommodations as possible for monetary gain,” says
JAMES S. O’BRIEN, JR., an attorney with Pryor
Cashman in New York.

Watch out.

you mean that’s a disability??
The ADA can get confusing for employers, because

there’s no bright line on what constitutes a disability,
O’Brien says.

And for that reason, his advice is that when some-
body asks for an accommodation or a provision for

any inability, consider the problem a disability and
allow the accommodation.

Some disabilities come as a surprise.
One, for example, is morbid obesity, which is

extreme obesity, usually defined as a Body Mass
Index of 40 or more.

A case decided last summer involved a man who
weighed in excess of 600 pounds. He worked at a
manufacturing company where 10% of his job time
was spent driving a forklift. The forklift required
wearing a seat belt, and the belt wouldn’t go around
him, so he asked for a seatbelt extender. The company,
however, didn’t supply the extender but terminated
him instead, saying he could no longer do his job
because of his weight.

The man sued for disability discrimination, the
court found that morbid obesity does indeed fall under
the definition of a disability, and the company had to
pay $55,000 in damages.

In a similar case, a woman who weighed more than
400 pounds was fired from a child-care job on the
grounds that she was too obese to perform CPR in an
emergency. Again, obesity was determined to be a dis-
ability, and the employer had to pay $125,000.

get ready for far-fetched requests
The ADA is expanding further to cover more mental

issues as disabilities.
“There are a lot of syndromes that never used to

exist but do now,” O’Brien says. Post traumatic stress
disorder is an example.

And employers are getting hit with some surprising
things such as “I need to come in late because I have
restless leg syndrome and can’t sleep.”

In one situation, an employee even showed up with
a note from an out-of-state physician saying the
woman was nervous and had a hard time functioning
and that the doctor had prescribed that she bring a dog
to work.

And the employer was faced with the issue of try-
ing to figure out a way for someone to walk the dog
during the day.

Requests like that may sound absurd, he says. “But
the office has to show that it is being reasonable.”
The manager “can’t just say to no” to anybody who
requests an accommodation. The courts want to see
that the office made at least some effort to work with
the employee and come up with a reasonable accom-
modation.

He adds that accommodations have to be made for
current employees as well.

If an employee breaks a hip and becomes disabled,
the office needs to help out.

If the disability is temporary, it might be possible
for co-workers to carry the wheelchair up steps. But if
it’s permanent, the chair-carrying is not reasonable,
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and the office needs to get a ramp.
The employee is entitled to keep the job as long as

the performance requirements are met.

keep silent on it
Along with viewing every limitation as a potential

disability, never mention the problem as a contributing
factor to any action against the employee, O’Brien
cautions. Do so, and the door is wide open to a com-
plaint of “you fired me because of my disability.”

Whenever an action is taken against an employee,
the office has to say (and be able to prove) unequivo-
cally “you are being disciplined because you are not
performing.”

What’s more, there has to be “a straightforward
neutral record” of the action with never a mention of
the disability – or any other discriminatory factor.

More still, make it clear to the supervisors that what
anybody in management says “can come back to bite
the office.” Take it to the bank that a remark such as
“it takes her 30 minutes to make it across the room”
will reappear in a discrimination claim.

hire with two blind eyes
The same theory applies to hiring.
Any employer “is entitled to hire the best candidate

for the job,” O’Brien says.
But what an employer cannot do is not hire some-

body because of a disability.
In hiring a receptionist, for example, the selection

“has to be all skills-based.” It can’t be based even
partly on how the office wants that person to look.

For safety, be “proper and formal” in conducting
the interviews and choose whoever seems best suited
for the job, he says. If someone mentions a factor that
could in any way be considered a disability, respond
with “we are blind to disabilities in this office, and we
will make accommodations for our employees as
required by the ADA.”

Make that clear, “and it’s tough for a litigant to
prove discrimination.”

A gross example of a violation based on appear-
ance, he says, was a New York fashion store that had a
number of African American women employees. The
regional manager came in and said they were not the
type of women the brand wanted to promote, and they
were replaced. It was an invitation to a lawsuit.

and don’t argue hardship
The ADA doesn’t ask for the moon. It requires only

that an employer provide a reasonable accommoda-
tion. And reasonable means it doesn’t create undue
hardship for the office.

So in that regard, O’Brien’s advice is “think twice

before going down the undue hardship road.” Unless
the accommodation “is a black-and-white issue like
building a new elevator in a small building,” it’s likely
going to pass muster with ADA.

And the fight will not be pleasant.
All the plaintiff has to say is “show me your general

ledger,” and it becomes clear whether the request real-
ly does pose an undue hardship. When a business is
profitable, a change such as putting in a ramp or
adding a new computer to help someone who is vision
impaired is going to be viewed as reasonable. And the
office will be found guilty of ADA discrimination for
not providing it.

Added to that, he says, when a case gets to that
point, the discovery is intrusive, and the legal costs
get high. Stay out of it if at all possible.

What about the argument that the accommodation
will adversely affect the business?

It’s rare such would happen. An example might be a
business that uses its staircase for weddings and fash-
ion shows and events where people promenade down
the steps. Adding a lift to that staircase could possibil-
ity injure the business.

But in general, O’Brien says, “that’s not a good way
to go.” An argument to that effect won’t hold up.

$500 fine: $$$$ attorney’s fees
Equally dangerous is the ADA as it applies to

access to private entities that are open to the public.
And that includes medical offices.

Make sure the office itself meets ADA standards for
access, O’Brien says. The disabled person “is no dif-
ferent from John Q. Public. He is entitled to access to
the business.”

And there are some people who seek out ADA vio-
lations in public places, many times as a means of
ensuring complete access for disabled persons – and
many times for questionable reasons.

For example, one New York man, Zoltan Hirsch,
who lost both legs in a traffic accident has brought
more than 100 ADA claims against public places.

The most he is entitled to as a plaintiff is $500,
because the ADA does not impose damages for viola-
tions.

But that’s not the case for his attorneys.
The ADA allows for reasonable attorney’s fees. And

The government has a brochure on the ADA
access requirements for medical offices. It is titled
“Access to Medical Care for Individuals with
Mobility Disabilities.” The address is www.ada.
gov/medcare_mobility_ta/medcare_ta.htm.

There is also a general office checklist titled
“Fast Facts.” Go to http://www.compliance.gov/
wp-content/uploads/2010/03/fastfacts_ada.pdf.
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some attorneys are making a living off those fees.
The action itself is usually a matter of the attorney

telling the office “you have these violations.” And the
office responds with “we will address all of them.”
And the office doesn’t mind doing that because in
most cases, the changes that have to be made are
minor – perhaps adding a ramp or changing a round
doorknob to a lever handle.

But then comes the bomb. The attorney says, “okay
now we have to talk about my fees.” And those fees
can run to thousands of dollars “without the lawyer’s
doing anything.”

ADA representation “is not rocket science,” he
says. Once an attorney has done one case, it’s easy to
repeat the process over and over. And when there’s
“an ambitious client” who files a large number of
claims and who is represented by the same attorney
for each one, the money mounts up. �

For personal success,
get beyond the words
and metacommunicate

Meta means beyond. And though it has varying def-
initions, in simplest form, metacommunication means
going beyond regular communication to get the full
point across. It means making sure everything – spo-
ken or unspoken – gets communicated to and from
both sides.

Most employment situations are rife with unspoken
expectations and assumptions, says BARBARA KAY,
LPC, RCC, a business psychologist and productivity
coach in Wheaton, IL.

Employees don’t know or don’t understand what
their leaders expect, don’t meet those unspoken
expectations, and see their careers lag as a result.

That’s where metacommunication comes in. It lets
the manager find out what the doctors truly want and,
in turn, show them the value they’re getting from their
manager.

15 minutes? maybe 30? please?
Most managers get only an annual review, Kay

says, and often that review is formal and structured
and rigid to the point that both sides “miss the unspo-
ken things.”

That’s scarcely enough to know the doctors’
full expectations and stay in line with meeting them
for the next 12 months.

It’s the manager who has to start the metacommuni-
cating, and it’s done by asking the managing physician

for time to talk about the expectations for the job.
Ask for 15 minutes at a minimum, though 30 is bet-

ter “and an hour is optimum.”
If the answer is no, try again a few weeks later.

And keep trying. This is essential.
Medical managers are responsible for a tremendous

number of things, she explains, and while they may
start out on the right path, they can easily take a
wrong direction. Also, “people’s priorities shift based
on circumstances,” and the shifts the doctors make
aren’t always spoken.

The direction may be to cut expenses and keep “a
lean and mean staff” when unbeknownst to the manag-
er, several doctors have heard that patient service is
suffering and want to hire more staff. And nobody has
thought to tell the manager.

A good introduction: “I want to make sure I’m on
the same page with you and the other doctors in
respect to the expectations you have of me.”

uncovering the unspoken
Go into the meeting with “what are the priorities

you want me to pursue?” In other words, “find out
what will get an A on the report card,” or what’s high
on the doctors’ priority list.

From there, ask “how am I doing in executing
your top priorities?”

That’s not begging for a rating. It only opens up an
opportunity for the doctor to tell what’s being done
well and what things are important to the medical staff
that the manager is not doing well or possibly not
doing at all. Or, “I see you’re putting a lot of effort
over here, and actually I need you to put more effort
over there.”

Also, if another priority has come up, it’s a
reminder for the doctor to reveal it.

That’s metacommunication. It brings out all the
facts.

What if the doctor doesn’t give enough information
on what the preferences are?

Nail it down with “is there anything you’d like me
to do more of? less of?”

Or “if we get to the end of the year and you’re
absolutely thrilled with my performance, what will I
have accomplished?”

takes notes and then verify it all
Kay points to two more factors that will affect the

productivity of the discussion.
One is to take notes during the conversation, but

don’t get buried in the note taking. Keep the eye con-
tact going. This is a time to make a professional and
personal connection. Staring down at the notepad is
hardly conducive to metacommunicating.

The other is to follow up afterwards to verify the



accuracy of what the manager has heard.
Send an e-mail summarizing what’s been said and

what’s to be done, for example, “If I understood you
correctly, your highest priorities are A, B, and C. You
want me to put more emphasis on D. And success for
me would be to accomplish E, F, and G.”

Dear Diary . . .
Now set up a diary to track the progress.
In it list the goals the managing physician wants to

see accomplished during the next six months to a year.
Under each, list the activities that will be required.

And to identify them, ask “what do I need to do to
achieve this?” That’s the action plan.

A lot of managers list the goals but don’t break
them down into activities, Kay says. “They know
what they want to accomplish by the end of the year
but not what they need to do every day and week and
month to get there.”

She recommends following an approach that’s been
around since 1981 and is still in force. It’s called

medical office managerTM
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SMART, and it means that each activity has to be
– specific - spells out what will be done
– measurable - can be measured for success
– achievable - realistic enough to be completed
– relevant - has a direct impact on the goal itself
– time-bound - has a deadline for completion
For example, if the goal is to improve staff reten-

tion, one step might be to schedule individual meet-
ings with staff during the next three months to discuss
their professional development and satisfaction.

That’s specific, because it’s spelled out. It’s mea-
surable, because the meetings can be calendared and
marked off. It’s achievable, because the meetings will
be scheduled and won’t conflict with other duties. It's
relevant, because staff’s comments can improve
morale. And it’s timed, because it has an end point.

anything I don’t know about?
Throughout the year – preferably quarterly and

even monthly if a lot of changes are happening –
check back with the managing physician.

And be positive. The meetings are an opportunity
to stay in line with what the office wants.

Go over the diary entries and show what’s been
done. Ask if anything has changed or if new events
have occurred: “Is there anything different I should be
aware of? Is there anything going on that calls for a
change here?”

If the office has added an ancillary service, for
example, there may need to be more staffing or a
change in the marketing. This is the time to recalibrate
and fine tune the plan.

Be direct with “How am I doing? Am I on track
with what you want?” But be aware that the meeting
is not a review. It’s a check-in time to see what needs
to be continued and what needs to be changed.

Any manager “is much more successful” when
there’s frequent communication with the boss. The
work stays on track, and the boss knows it.

metacommunication = metagood
At year’s end, take the completed diary to the man-

aging physician. The presentation format depends on
the relationship and also on the office itself.

If the atmosphere is formal, present the information
in writing. If not, an informal conversation might be
appropriate.

Show the original goals, the action taken to achieve
each one, the changes made throughout the year, and
the end results.

With metacommunication, the manager has known
all along what the doctors have wanted to achieve and
has taken the right steps to achieve it.

Now they “have a clear record of what their man-
ager has accomplished.” �


