
Doctors and other prescribers who did not meet the
requirements for electronic prescribing during 2011
are now getting their Medicare reimbursement cut by
1%. In other words, Medicare is paying them 99% of
what they ought to be getting.
And if they don’t get straight with e-scripting this

year, they’ll see a 1.5% cut next year and possibly a
2% cut in 2014.
However, Medicare has announced some changes

that now make it possible to avoid those cuts.
Here’s what’s happening.

a new opportunity to avoid the cut
Until now, the rule has been that any e-script-eligi-

ble Medicare prescriber who did not report at least 25
electronic prescriptions on certain Medicare claims by

the end of 2011 would get a pay cut in 2012 and also
in 2013.
The 2012 cuts are here. There’s nothing to do about

those.
However, Medicare has now added a second report-

ing period (which is January through June of this
year) that will let prescribers steer clear of next year’s
1.5% cut. And it’s a good offer.
All an individual prescriber has to do is report the

G8553 code at least 10 times during the first half of
this year, or from January 1 through June 30.
For group practices, the numbers are larger, of

course. Groups with 25 to 99 prescribers have to
report the G8553 code at least 625 times, and groups
with more than 100 prescribers have to report it at
least 2,500 times.
Making it a bit easier still, prescribers can now use

(please turn to page 3)
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There’s a little more time to duck the e-script pay cuts!
a new window is open until June 30
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ICD-10: Oct. 1, 2014
The new deadline for using ICD-10 has been

set at Oct. 1, 2014. That gives offices another year
to get ready. The first deadline was Oct. 1, 2013.
The 2014 date is part of a proposed rule that

sets out additional new requirements for electron-
ic transactions.
MOM will cover it next month.

Version 5010: July
Another 5010 reprieve. Offices now have until

June 30 to get squared away with HIPAA’s
Version 5010 for transmitting claims.
Originally, 5010 had to be in place January 1.

Earlier this year, that was delayed 90 days until
April 1. Now there’s yet another 90-day delay
until June 30.
The new extension is intended to give both

providers and payers enough time to get Version
5010 software installed and tested. �



this month’s
idea

For payment plans, credit cards
on file mean payments on time
For any patients on a payment plan, having a credit card on file is

just good business, says a Kinnelon, NJ, practice administrator.
Automatic card payments are the only way an office can be

assured of getting the agreed-upon amount at the agreed-upon time.
KATHLEEN DAVIS uses that approach for Kinnelon Dermatol-

ogy Associates and also for a second practice she manages as a con-
sultant. It’s a logical thing to do, she says. When the office has
already sat through several billing cycles without being paid, “why
get back into the waiting game?” If somebody hasn’t paid up to now,
there’s no reason to think the money will start coming in on time
just because there’s a payment plan.

a benefit, but with a limit
Davis offers patients the plan by explaining that instead of paying

the full amount all at once, they can break it up into automatic
monthly card payments. Then she asks how much the amount should
be and what day the charge should go through so it doesn’t hit at a
bad financial time.
The amount depends on the circumstances, she says. For a single

mother who’s out of work, the office is lenient. There is a limit,
however. The office doesn’t settle for $10 a month. Also, if the
patient doesn’t have a credit card, the office gets postdated checks.
Most people have no objection to having card charges made at

regular intervals, but if someone is hesitant, her response is that “it’s
no different than giving a card for a hotel reservation.” She also tells
patients that while it’s new for a medical office to keep a card on
file, most businesses do it routinely.
The key to success, she says, is to be human about it. There’s no

form letter. Instead, she meets with the patient and explains that “we
understand your situation, we want to help you, and we are willing
to work with you. We are trying not to send this account to collec-
tions.”
But she also explains that if there’s no payment resolution, the

bill will have to go to a collection agency, “and then it’s out of our
hands.” That usually ends the matter “because people don’t want to
go to collections.”
Meeting and setting up plans that accommodate individual cir-

cumstances is time-consuming, she admits, but it’s necessary to
maintain good relations. What’s more, the economy demands com-
passion. “People never thought they would be unemployed.”
She adds that the cards are a last resort. When an account does go

to collections, the office discharges the patient.
That person “has no intent to pay,” she says, so there’s little rea-

(continues at right �)
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(continued from page 1)
the G8553 code with any billable Medicare Part B ser-
vice. Previously, there were only 56 visit codes that
counted toward successful e-prescribing, and the
G8553 code had to appear with one of them.
No more. Any billable Part B service counts.

plus another break next year
The same break will be available next year. There

will again be a second reporting period. It will run
from January 1 through June 30, and it will allow
offices to avoid the 2014 pay cuts.
Individual prescribers will have to report G8553 for

at least 10 encounters. And as with this year, any bill-
able Part B service counts.

still time for hardship exemptions
Along with that, there’s still time to request a hard-

ship exemption. Requests made by June 30 will avoid

the 2013 payment cut. There are four hardship situa-
tions.
The first is that the provider or group is practicing

in a rural area without sufficient high-speed internet
access (G8642).
The second is that the provider or group is practic-

ing in an area where only a limited number of pharma-
cies have e-prescribing capabilities (G8643).
The third is that the prescriber cannot prescribe

electronically due to local, state, or federal law.
Generally, that applies when most of a doctor’s pre-
scribing is done for narcotics and state law prohibits
submitting those types of prescriptions online.
And the fourth is that the provider writes fewer than

100 prescriptions during the first six months of this
year.
To get a hardship exemption, the prescriber will

have to file for it by June 30 on the CMS website.
Applications cannot be submitted by e-mail, fax, or
regular mail. However, at MOM’s press time, the site
had not yet been fully set up. The address will be the

credit cards on file (cont.)
son to continue the relationship. No business “can let
people float and run up tabs.”

cards for two situations
The card plans are used in two situations.
One is overdue accounts. After two regular state-

ments, the office sends a letter outlining the overdue
bill, and if there’s no response, there’s a phone call of
“We haven’t received payment. If it’s easier for you,
this is what we would like to do.”
The other situation is potential hardship. A card

plan gets offered at the outset when it appears a
patient will have difficulty paying the bill.
That happens, for example, when there’s a large

unmet deductible and the service is somewhat expen-
sive. At the first visit, Davis explains that because of
the large deductible, the patient may want to take
advantage of the regular card payments.
She does the same if a bill could add up signifi-

cantly as when a treatment is expected to last a while.
She presents it as “we’re looking at a long treatment
period, and it adds up. Let’s stay on top of this so
there’s not a huge debt in six months.”

a simple daily charging task
To track the charges, the offices use nothing more

than an expandable file with slots numbered from 1 to
31 for the days of the month. Each patient’s paper-
work showing the amount to be billed goes into what-
ever day of the month the charge is to go through.
Every morning the billing manager simply pulls

out the forms for that date and runs the card charges
through.
While the information could be kept electronically,

the office opted for the paper file “because it’s all
right there.”
And the results are good.
Last summer, the second practice Davis manages

had more than $100,000 in outstanding receivables,
many of them as much as three years old.
The calls and the meetings were time-consuming,

but the office has now collected a large percentage of
those receivables – even some of the very oldest
accounts. And by using the card plans with current
accounts, it has significantly improved the ongoing
revenues.

but not for all patients
It’s possible to offer on-file card payments to all

patients, Davis says, but she has opted not to do so.
Routinely asking for a card is impersonal and gives

the impression the office doesn’t trust people to pay. It
can also be insulting to somebody who does pay,
because it raises the question of “why don’t they think
I’m going to pay my $50?”
The card plan is best received when offered as a

benefit, or a way to help somebody avoid collections.
And to somebody who doesn’t have a payment issue,
“it’s not a benefit at all.”
If your office has a system that helps its operations,

MOM would like to write about it. Contact the Editor,
Medical Office Manager, P.O. Box 52843, Atlanta, GA
30355. Telephone 404/367-1991 or e-mail susancraw-
ford@ardmorepublishing.com. We pay $100 for every
idea we write about in this column. �



page 4 medical office manager / april 2012

CMS Quality Reporting Communication Support Page
located at https://www.qualitynet.org/portal/server.pt
/community/communications_support_system/234.

a little change in group numbers
Medicare is making other changes as well.
One applies to group practices.
Practices consisting of two to 24 eligible pre-

scribers are no longer eligible to participate in e-
scripting as group practices. To participate as a group,
there must be 25 or more eligible prescribers billing
Medicare under a single tax identification number, or
TIN.
Individuals in practices with fewer than 25 pre-

scribers now have to participate as individuals, and all
they have to do is start reporting their e-scripting.
There’s no registration involved.
However, any new group had to notify Medicare of

its participation by January 31.

EHR record systems are okay
Another change applies to the requirement that pre-

scribers use a qualified system. In the past, the system

had to be qualified specifically for electronic prescrib-
ing. Now, however, any EHR system that’s certified
for meaningful use is considered qualified for elec-
tronic prescribing.
That was an expected and also a necessary change

because not all EHR systems match exactly the
requirements for a qualified electronic prescribing
system. Without that new revision, some offices that
were already using EHR systems would have had to
buy additional systems for their electronic prescrib-
ing. �

The why, when, and how
of a severance agreement
and what it needs to cover
A severance agreement can benefit both employer

and employee.
On the employer side, “it’s an insurance policy”

against employee litigation. “It thwarts claims by for-
mer employees,” says employment law attorney
JONATHAN B. ORLEANS of Pullman & Comley in
Bridgeport, CT.
And on the employee side, it softens the blow of

being without work and tides people over until they
can find another job.
But to be effective protection for the office, the

agreement has to include a lot of provisions.

what is a severance agreement?
A severance agreement is just what it says – an

agreement about severing the relationship.
The office agrees to pay money or benefits the

employee wouldn’t otherwise be entitled to, and in
exchange, the employee agrees not to file any employ-
ment law claims.
Mostly, what the employee agrees not to file are

claims of discrimination, wrongful discharge, harass-
ment, retaliation, or breach of contract. There can also
be a release for age discrimination claims.
However, he says, there is one element that can’t be

covered, and that is unpaid overtime.
Many employers aren’t aware of that and include

overtime claims in the agreement. But there’s no point
in doing so. Overtime comes under the Fair Labor
Standards Act, and the only way to get a release from
paying it is with a court order or with approval from
the Department of Labor.
The severance agreement can cover other things as

well. For example, it might say the employee won’t
speak disparagingly of the office or will keep all

e-script timeline in a nutshell
To avoid a pay cut next year:
January 1 – June 30, 2012
Individuals: Report G8553 for at least 10
encounters. Any billable Part B claim
counts. It does not matter if it is in the eRx
measure’s denominator.

Groups of 25-99 prescribers: Report G8553
for at least 625 encounters. Any billable
Part B claim counts. It does not matter if it
is in the eRx measure’s denominator.

Groups of 100 or more prescribers: Report
G8553 for at least 2,500 encounters. Any
billable Part B claim counts. It does not
matter if it is in the eRx measure’s
denominator.

To avoid a pay cut in 2014:
January 1, 2013 - June 30, 2013
The requirements are the same.

The pay cuts:

• 1.0% cut in 2012 (the prescriber gets 99% of
the regular Part B payment)

• 1.5% cut in 2013 (98.5% of the regular Part B
payment)

• 2.0% cut in 2014 (98% of the regular Part B
payment) �
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office information confidential or won’t compete with
the practice within a certain geographic area for a cer-
tain amount of time.

who gets one?
There are no rules on who gets severance and who

doesn’t, Orleans says. Neither is there any require-
ment to give it.
The only concern is that it be offered fairly so

there’s no chance anybody can argue, for example,
that the practice gives it to people under age 40 but
not to older employees or that the men routinely get it
but the women don’t.
His advice is to set out “some neutral basis” for

offering it, and make it available to anybody who fits
the criteria.
Usually, agreements are reserved for people who

are let go for reasons unrelated to job performance as
when a position is terminated or when there’s a reduc-
tion in the work force.
But there needs to be some rationale for offering it,

he says. “Don’t just do it willy nilly.” And don’t go
overboard “and start throwing money at everybody
who walks out the door.” It’s not appropriate for
somebody who simply quits or who is fired.

what should it say?
As to what the agreement needs to cover, the safest

approach, Orleans says, is to follow the requirements
of the Age Discrimination in Employment Act, or
ADEA.
The ADEA was set up “to keep old people from

being bamboozled and getting their arms twisted,” he
explains.
It covers people age 40 and older and only applies

to employers with 20 or more employees. But follow-
ing it is good practice, because if an employee comes
back and claims “this wasn’t really voluntary” or “I
didn’t want this,” the office has proof that it made
sure the employee understood everything and gave
that person ample time to consider the agreement and
even more time to back out of it.
Essentially, the ADEA says the agreement has to be

written “in language that’s understandable to the aver-
age person.” In other words, “it can’t bury people in
legal jargon.”
The agreement also has to provide something the

employee wouldn’t otherwise be entitled to such as
additional money or insurance coverage.
The office has to advise the employee to consult a

lawyer before signing it. However, Orleans says, the
employer isn’t required to provide the legal counsel.
The employee pays for that.
There’s also a time allowance.
The manager can’t just put the agreement on the

table and make it a now-or-never offer. The employee
has to be given 21 days to think about it before sign-
ing. And even after it’s signed, there’s a seven-day
I’ve-changed-my-mind period during which the
employee can back out of it.

how much $$ is enough?
How much severance money should the office

offer?
There’s no law on that, Orleans says. It can be any-

thing – even as little as a dollar more than what the
employee would otherwise receive.
However, most employers give one to two weeks’

pay for every year of service, usually with a cap at 12
weeks’ pay. For highly compensated employees, the
amount is often a month’s pay for every year of ser-
vice.
Along with that, many employers pay the employ-

ee’s COBRA premiums.

what should it say?
Make the agreement clear and brief.
Say that the office is giving $X or certain benefits

or whatever.
Say that the amount is more than the employee

would otherwise be entitled to.
And say that in exchange, the employee agrees to

waive and release the practice from any employment
law claims.
There can be a provision that the employee agrees

not to tell anybody how much money the severance
package includes. And there can be an agreement not
to disparage the office or its patients.
There also needs to be language that the employee

was advised to consult with an attorney, has been
given 21 days to consider the offer, and has an addi-
tional seven days after the signing to back out of the
agreement.
After the signature, add a statement that the

employee has read and understands the agreement.
And that too gets a signature. �

by john chase

Willis is our chief physician headhunter.
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Coding dementia’s most
common form: Alzheimer’s
BY THERESE M. JORWIC, MPH, RHIA, CCS, CCS-P
Alzheimer’s disease is the most common type of

dementia.
It’s not a normal part of the aging process, but the

risk of getting it becomes greater as people get older.
In fact, every five years after age 65, the risk doubles.
Specifically, it affects about 5.2 million people, and

of those, 44% are age 75-84 and 46% are 85 or older.
What Alzheimer’s does is form plaques and tangles

within the brain that cause the nerve cells to lose con-
nection. The plaques are tiny clumps of protein called
beta amyloid peptide, and the tangles are twisted
strands made up of a protein called tau.
The brain tries to get rid of the proteins and in

doing so becomes inflamed and damaged. Then the
cells start to die and eventually the brain shuts down.
The damage usually starts in the area of the brain

that affects learning, so one of the first symptoms is
difficulty learning new information.
As the disease advances, the patient becomes dis-

oriented and has mood changes, confusion, and suspi-
cion. There can be anxiety and aggression as well as
difficulty walking, speaking, and swallowing. Often
the patient doesn’t sleep at night.

risk factors with question marks
The causes of Alzheimer’s are not clear.
Family history of the disease poses the highest risk.
African-Americans are two times more likely to

have it than whites, and for Hispanics the risk is even
greater.
Lifestyle factors such as lack of exercise and smok-

ing may be risk factors as well.
In the 1960s, aluminum in pots and pans and

antiperspirants was thought to cause it, though that
theory has since been abandoned.
There is no cure for the disease, but there are two

types of drugs that treat its symptoms.
One is cholinesterase inhibitors such as Aricept,

Exelon, Razadyne, and Cognex, which treat memory
loss and confusion. The other is memantine, or
Namenda, for moderate to severe Alzheimer’s.
Though there is significant research going on, treat-

ments are still limited. They lessen or stabilize the
symptoms for a while, but they don’t stop the damage.

the codes start at 331.0
As for the ICD-9-CM coding, go to the chapter on

diseases of the nervous system and sense organs. The
category is 331, which covers other cerebral degenera-
tions, and the code for Alzheimer’s is 331.0.
That code shows Alzheimer’s only – no dementia –

which is a rare situation.
If there is dementia – and there almost always is –

use a second code to identify it.
Dementia isn’t a specific disease but a group of

symptoms that affect intellectual and social abilities.
The codes are found in the chapter on mental and
behavioral disorders.
For dementia in conditions classified elsewhere, the

code is 294.1x. If the dementia includes behavioral
disturbances, the code is 294.10. If there are no
behavioral issues, it’s 294.11.
The notes at 294.1 say to code the underlying phys-

ical condition first, and they list diseases such as
Alzheimer’s, multiple sclerosis, Parkinson’s disease,
syphilis, and so on.
It’s worth mentioning that codes 294.10 and 294.11

are italicized, which means they can’t be coded first
but have to appear as additional codes. Thus, the
Alzheimer’s (or Parkinson’s disease or whatever) gets
coded first, and the 294.xx code comes second.
At the onset of Alzheimer’s, the patient may be the

proverbial sweet old lady – confused but having no
behavior disturbance such as aggression – and the
code then would be 294.10. But as the condition wors-
ens and the behavior changes, the 294.11 code applies.
Finally, there is a note under 294.11 that says to use

the relatively new V40.31 code if wandering is pre-
sent.

more specificity with ICD-10
How will ICD-10 code Alzheimer’s?
As expected, with greater specificity. The ICD-10

Alzheimer’s codes indicate early or late onset of the
disease whereas the ICD-9-CM codes don’t.
Early onset is Alzheimer’s that appears before age

65, and in ICD-10, that code is G30.0. Late onset is
age 65 or later, and the code is G30.1.
Early onset can develop as early as age 30, but

that’s rare. Usually it appears after age 50, and even
then it is not common. In fact, only about 4% of
Alzheimer’s patients have that form of the disease.
Therese M. Jorwic, MPH, RHIA, CCS, CCS-P, is

assistant professor of health information management
at the University of Illinois at Chicago and senior
consultant for MC Strategies in Atlanta. �

ICD-9-CM and CPT
coding update
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Three more people issues,
some of them legal and
some not easily answered
For a manager, the people questions never stop

coming. Here are three of them – the staffer who criti-
cizes the office or the manager, the legal issues of lay-
offs, and how to handle a smoker’s halitosis.
They are answered by attorney SHARI L. LANE of

Northwest Employment Law in Portland, OR.

protected vs. snippy remarks
Can the office discipline a staffer for openly criti-

cizing the practice or the manager?
Yes and no. It depends on what the criticism is.
What the office cannot do is discipline anybody for

criticizing the conditions of employment. Criticism of
that sort is protected by the National Labor Relations
Act, which says employees are free to talk amongst
themselves about their working conditions.
That issue is getting a lot of attention now, Lane

says, mainly because of Facebook. Suppose a staffer
posts a comment such as “my boss is a jerk for putting
me on the graveyard shift again!” That comment is
about the working conditions, so it’s protected.
The picture can get more tangled from there.
The NLRA protection exists even if the comment is

totally false. So if the manager disciplines that staffer
for posting the remark because it’s not true, the office
“can run afoul of the law.”
What’s more, if that staffer later gets fired for some

other reason, the manager “has to make it very clear
that the firing is not due to the complaint.”
What about comments not related to the working

conditions?
Those are not protected, so yes, the office is free to

discipline a staffer for disloyalty or simply for having
a bad attitude. But be aware that the situation is dicey,
because there’s no clear point at which snippiness or
rudeness becomes a complaint about working condi-
tions.
Thus, Lane offers what she terms “vague and

entirely unsatisfying advice”: proceed cautiously.
Look at what’s being said and the effect the

remarks are generating. If the complaints are about
working conditions such as wages and hours, “it’s
probably not worth the risk to discipline.” But if the
complaints are not about the work and are affecting
morale or performance, it’s probably necessary “to
take the risk just to preserve business operations.”
One more question: What about remarks that are

obviously being made to harm to manager or the
office such as “my boss is a thief”?
Yes, Lane says, the office has a right to discipline

or fire a staffer for a comment of that type. That’s
defamation of character.

layoff legalities
When making layoffs, can the choices start with

the highest-paid staffers?
“Absolutely,” Lane says. An employer can take

whatever steps are necessary to stay in business, and
one of those steps can be laying off the higher paid
employees.
But once again, but careful.
If the higher paid employees are in a protected cate-

gory such as race or age and if the office replaces
them with people not in that same category, expect a
discrimination claim. Be especially careful of age,
because the people who make the most money are
usually the ones who have been in their jobs longer
and are therefore older.
The safest approach is to replace the protected

employees who are laid off with new employees in the
same protected group. If Staffer Laid Off is 55 years
old, refill the position with somebody over age 40.
Or balance out the layoffs among protected and

nonprotected staff. Dismiss an equal number of over-
40 and under-40 people, or men and women, or white
and African American staffers.
Being able to show that the demographics before

and after the layoff are the same puts the office in a
relatively safe legal position.
Another way to skirt the issue is to let the higher

paid staffers keep their jobs but at a lower salary. Be
honest about it: “We cannot continue to pay your full
salary. We can pay you a lower salary of $X, and if
you agree to that, we will save your job for as long as
possible. If not, our only option is to let you go.”
With unemployment high, many employees will be

glad to accept the offer, she says. And if so, the office
saves not only the salary but the expense of hiring and
training a replacement.

cough cough! wheeze wheeze!
Can the office prohibit staff from smoking during

breaks?
Cigarette breath and smelly clothes may be

unpleasant for the rest of the office, but the answer is
no, Lane says.
Smoking is a legal activity, and whatever legal

activities people engage in on their own time “is their
own business.
There’s a way around it, however: just set a policy

on dress and professionalism requiring that staff look
and smell clean at all times. Then if anybody com-
plains about the odor of the smoke, address it as a
hygiene issue. Smoking is permitted, but coming to
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the office smelling like an ash tray – or smelling bad
from any source – is a violation of the policy.
Lane notes that it’s possible to add a positive spin

to that by offering some incentive for staff to quit
smoking. For example, many insurance companies
now give reduced health insurance premiums to
employees who don’t smoke or who participate in
wellness programs. Or the manager can offer a per-
sonal reward to any staffers who quit smoking. �

Some good explanations
on the tough spots offices
encounter with the FMLA
The Family and Medical Leave Act continues to

pose a lot of questions for a lot of readers.
Here are some MOM has received plus some gener-

al information on the law. The answers are provided
by VANESSA G. NELSON, SPHR, CLRL of Expert
Human Resource Consultants in Flint, MI.
The FMLA applies to offices with 50 or more

employees and allows up to 12 weeks of unpaid leave
a year. During the time off, the employee’s job is pro-
tected.
The leave can be taken for the birth, adoption, or

foster care of a child and also for a serious health con-
dition or to care for a family member with a serious
health condition.
It applies further when a family member is called

to active military duty.

asking for the leave
• How much lead time does the employee have to

give the office when requesting FMLA leave?
If the leave is foreseeable, the employee has to give

30 days’ notice, Nelson says. That’s possible, for
example when somebody schedules a surgery.
But if the leave is not foreseeable, the employee

simply has to give notice as soon as possible.
• To qualify for FMLA leave, does the employee

have to ask for it specifically?
Not the first time. At that point, there doesn’t have

to be any mention of FMLA at all. In fact, it’s the
employer’s job to determine if the leave falls under
the FMLA and if so, to explain what rights the
employee has under that law.
Nelson’s advice is to listen for words and comments

that may indicate FMLA such as diabetes, pregnancy,
heart attack, stroke, adoption, or I have to take care of
my parents/child/spouse.
However, the second time the employee asks for

leave for the same reason, it’s the employee’s respon-
sibility to ask specifically for FMLA leave.

granting the request – or not
• Can the office require proof that medical leave is

warranted under the FMLA?
Yes. It can require medical certification. And if so,

the employee has 15 days to produce it.
The office should ask for the certification within

five business days of the request – or, if the leave is
unforeseen, within five days after the leave begins.
But all it can ask for is a physician’s note saying the

employee will not be able to work and for what
amount of time. It can’t require more than that.
There are government forms for the certification,

though the office can use other forms if it wants. They
are WH-380-E for personal medical leave and WH-
380-F for leave to care for another person, and they
are on the Department of Labor site at www.dol.gov.
To make sure the doctor knows what type of work

the employee is being excused from, Nelson advises
attaching a copy of the job description to the form.
Once the certification comes in, the office has five

days to grant or deny the leave. Again, there is a form
for that – WH-381 – and it too is on the DOL website.
• What if the employee says the matter is private

and refuses to provide certification?
Explain that the information will be seen only by

whoever authorizes the leave, she says. And if the
employee still refuses, the office can deny the leave
and enforce the regular attendance policy.
• What if the certification comes back incomplete?
Give it back to the employee and explain that it has

be completed within seven days. But the office has to
tell the employee in writing what additional informa-
tion is necessary.
• What if the office isn’t satisfied with the doctor’s

opinion?
It can require a second and a third opinion, and the

office is required to pay for those.
• What notice does the office have to give the

employee if it rejects the leave request?
Once the office gets the doctor’s certification, it has

five days to allow or deny the leave. If it’s denied, the
office has to give at least one reason why.
Once the leave is granted, there’s no going back.

The decision is final.

when the manager gets suspicious
• Can the office ask for recertification while the

employee is out on leave?
Yes. If there’s reason to question the need for the

leave or the amount of time the employee is taking
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off, the office can ask for recertification, and it can do
so at any time.
Absent doubt, however, there are limits.
The office can’t ask for recertification more often

than every 30 days. And if it has granted a specific
amount of leave time, say six weeks, it can’t ask for
recertification until the six weeks is up.
So if Staffer A takes an approved six-week leave,

the office can’t ask for recertification during that time.
But once the six weeks ends, if the staffer asks for
more time, the office can ask for recertification.
For long leaves, it can ask for recertification every

six months. Suppose Staffer B gets eight weeks of
leave and then asks for three days’ leave each month
for therapy. The office can ask for recertification to
verify the need for therapy. And every six months
after that, it can ask for yet another recertification.

drug treatment, yes; drug taking, no
• Can an employee request FMLA leave for drug

treatment?
If the employee is getting treatment, the answer is

yes, because substance abuse falls under the definition
of serious health condition.
However, it doesn’t apply if the absence is due to

the employee’s use of drugs or alcohol. It only applies
to the treatment. And the amount of time off is limited
to the time the employee cannot work because of the
treatment.

a broader defition of ‘child’
• Does the FMLA apply when an employee wants to

care for a child who is not related either biologically
or legally through marriage or adoption?
Yes, Nelson says.
In fact, the DOL clarified the definition of “son and

daughter” to ensure that FMLA coverage would
extend to anybody who assumes the role of caring for
a child.
Specifically, the DOL says that anybody who acts

as the child’s parent can get FMLA leave, even if that
person is not the legal guardian.
It also says that the FMLA covers all families,

including LGBT, or lesbian, gay, bisexual, and trans-
gendered families.
Thus, an uncle can get FMLA leave to care for a

nephew who has a single parent who has been called
active military duty. And a grandmother can get leave
to care for a child whose mother is debilitated.
By the same reasoning, if a child’s parents divorce

and both remarry, they plus the two step parents are
all eligible for leave to care for that child.
“Anybody who stands in when the parent is not

there” qualifies for the leave. �

Got troublesome staff?
Five easy rules for making
the manager’s job easier
Here are five easy rules that will make the job of

managing difficult people a little easier – or at least
make it go more smoothly.
They are outlined by MONICA WOFFORD,

MBA, CSP of Contagious Companies, a leadership
training company in Orlando, FL. Wofford is also
author of Make Difficult People Disappear.

rule #1: don’t put off the problems
Face the problem people. And don’t be ashamed

about not wanting to deal with them, Wofford says.
Google any people term such as “office drama queen”
and literally millions of sites come up.
Letting people continue on with unacceptable

behavior damages the office in two ways.
One is that it drives the good performers away.

They get tired of working around an unpleasant per-
son. They also resent having pick up the slack while
some dud is allowed to carry on. What reward is there
for doing a top job when the ne’er-do-wells sit around
and gripe and do nothing yet still get paid?
And people issues aside, letting difficult behavior

continue can generate legal problems, because it sets a
precedent that the behavior is acceptable.
Suppose the problem staffer is a white male who’s

rude to everybody. The manager dreads confronting
him and so ignores the issue to keep the peace. Then a
good performer, a minority female whom the manager
feels confident talking to, is disciplined for being rude
in the same way. The office has just asked for a dis-
crimination claim.

rule #2: don’t focus on the losers
Don’t give the poor performers excessive time and

attention. Address their problems and help them
improve, but don’t coddle them and don’t make a big
deal about it when they do something right.
Many a manager sits with a losing employee day

after day in hopes of encouraging better performance,
and when the loser finally gets it right, the manager
goes overboard with the praise.
Nothing good comes of that. “The manager is

rewarding the wrong behavior.”
Staffer Zero learns that making mistakes is what

gets the positive attention. Worse, the good staff
resent not getting recognition for their consistent
good work while the poor performer gets accolades
for getting it right once.
Don’t spend all the time with the poor performers,



she says. “Spend it with the ones who do well.” Then
everybody learns that to win the manager’s favor, they
have to do things the right way.

rule #3: keep it under a hat
Keep everybody’s business private. Don’t tell one

staffer about an issue with another staffer.
That rule often gets broken by new managers who

have been promoted from within, Wofford says.
The newly promoted manager has a problem with

Staffer A and goes to Staffers B and C who are friends
and former peers to ask for advice.
That can create a “gang-up” situation. Staffers B

and C see no reason not to go to the problem staffer
and try to solve the issue. And the logical response is
why did the manager talk with them instead of
addressing the issue directly? What could have been
solved by a private conversation has just become a
complex problem.
Along with that, talking with staff about manage-

ment problems damages the boss’s credibility, because
staff expect their manager to be able to handle the

office issues. They don’t respect a manager who does-
n’t have the strength to do so.

rule #4: don’t jump into a fight
When a staffer gets emotional, don’t respond in

kind.
Suppose Staffer Bad Hair Day comes in complain-

ing angrily about another staffer or about the office or
even about the manager.
If the manager is also having a bad hair day, “the

natural response is to pop right back,” Wofford says,
and now the staffer has just succeeded in engaging the
manager in a fight.
No matter how infuriating the comment, don’t take

the bait. The best response is simply “allow me some
time to think about this.”
That’s disarming, “because what a difficult person

is looking for is a sparring partner.” Stay disconnect-
ed, “and the enthusiasm wanes.” That angry staffer
has no choice but to focus the attention elsewhere.

rule #5: set a boundaries policy
Draw up a professional conduct policy for the

office.
That sets boundaries the manager can enforce with

nonperformance issues such as attitude and gossiping,
Wofford says.
Cover “all the difficult-to-measure behavioral prob-

lems.” Include the things that have come up in the
past or that could come up – how to express anger,
how to resolve conflicts with another staffer, how to
criticize another staffer, and how to disagree with the
boss respectfully.
“Be very specific” about what to do in each situa-

tion, she says. Don’t leave it at merely “act profes-
sionally.” Tell what people are supposed to say and
do.
She recommends having staff help draw up the poli-

cy. Talk with them about the types of situations that
occur and ask for their suggestions on the proper con-
duct for each one.
If they help create the policy, they’ll support it.

“People don’t argue with their own data.”
Without a policy, the manager has no basis for dis-

ciplining the vague and hard-to-describe behaviors
that annoy any manager. But with it, there’s a solid
discussion approach: “Staffer A, our professional con-
duct policy tells how to handle conflicts with co-
workers. I need to talk with you about it, because yes-
terday you had an argument with a Staffer B in the
reception area, and that is in clear violation of our
policy.”
Being able to cite a policy takes any personal aspect

out of it, she says. “It makes everything objective and
measurable.” �
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