
Don’t lose out on two significant tax advantages
that are available this year.
One applies to small offices – or those with fewer

than 25 full-time employees – and it’s actually a tax
credit for providing insurance coverage.
The other applies to all offices, and it is a Social

Security tax break for hiring people who have been
out of work for a while as a result of the current eco-
nomic situation.
Along with those is a new COBRA subsidy.
And waiting in the wings are a few employee-

friendly bills that could make life just a little more
complicated for employers.

a tax credit for insurance
The first tax advantage comes from the Patient

Protection and Affordable Care Act, and it is a credit
on health insurance premiums.
The credit amount can go as high as 35% of the

amount the office pays, and in 2014, it can go up to as
much as 50%.
The basic requirements are these:
• The office has to pay at least half the cost of the

single-coverage premium.
• The office has to fit the definition of small

employer, which means it must have fewer than 25
full-time-equivalent employees. (To get the number of
FTEs, add up the hours for all employees, both part-
time and full-time, and divide by 2,080. Owners and
family members don’t get counted.)
• The FTEs’ average annual wage has to be less

than $50,000.
The maximum credit goes to businesses with 10 or

fewer FTEs and an average wage of $25,000.
The credit is actually better than it appears, says

DAVID E. HUNT, CHBC, principal of Doctors
Management Services, a division of Parrish Moody &
Fikes in Waco, TX.
He gives the example of an office that has eight

full-time employees with an average wage of $25,000
and that pays $9,000 of the insurance costs.
The maximum credit is 35% of the $9,000, or

$3,150. And because it’s a tax credit and not a deduc-
tion, that amount “is actually cash back into the
owner’s pocket.” It’s not subject to income tax.
Thus, in round numbers, if the practice is in a 36%

tax bracket, that $3,000 untaxed credit is the equiva-
lent of a $4,950 reduction in premiums. The doctors,
Hunt says, “have just gotten a 55% discount on their
insurance costs.”

tax breaks for hiring too
The second tax advantage comes not from health

care reform but from the new Hire Incentives to
Restore Employment (or HIRE) Act, which was
signed into law in March.
The obvious purpose of HIRE is to get people back

to work, says labor and employment law attorney
JAMES A. BURNS JR., a partner at Reed Smith in
Chicago. And it’s doing that by giving employers an

(please turn to page 3)
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this month’s
idea

A website with patient e-mails
plus plans for virtual office visits
It’s a small office in a rural area, but it has a website that would

please any patient.
The office is The Health Depot, a general practice with only two

physicians and two nurse practitioners, one of them part-time. It’s
located in Chatsworth, GA.
The practice set up its site two years ago, says practice adminis-

trator TERESA NOLAND. It realized that for today’s advertising,
the place to start is with a website. “It’s good advertising at a mini-
mum price.” In addition, to take advantage of the HITECH incentive
payments, one requirement is that patients be able to contact the
office and get test results electronically.
To use the site, a patient has to set up an account and acknowl-

edge that private information will be sent to the e-mail address that’s
entered.
On the home page are five links. One allows patients to complete

paperwork online. Another is for prescription refills, and that gets
tremendous use, Noland says, particularly from younger patients. A
third is for appointment scheduling, and that too gets good use, with
about 20% of the appointments scheduled that way.
There is also online bill payment, which staff use as well with

called-in payments.
Somewhat out of the ordinary is a link where patients can e-mail

the providers and individual staffers. Some of the messages pertain
to bills, she says, but what the office has found surprising is that a
large number are personal questions patients are embarrassed to ask.
Many times they come from patients seen that day and carry an
introduction of “I forgot to ask you about this.”
The site also sends patients to self-care question trees that lead to

the appropriate action for various conditions. In addition, patients
can get general information on everything from “abdominal aortic
aneurysm” to “your workplace and your lungs.”
Expansion plans are underway. The office is now collecting e-

mail addresses as patients come in and will soon start sending regu-
lar updates on general health topics.
Beyond that are plans for virtual visits where patient and physi-

cian have a face-to-face conversation via computer. The office will
charge an up-front fee that’s no higher than the patient’s copay
amount, Noland says, and the service will be provided for cash only.
No insurance will be filed.
The Health Depot’s web address is www.healthdepotga.com.
If your office has a system that makes managing easier, MOM

would like to write about it. Contact the Editor, Medical Office
Manager, P.O. Box 52843, Atlanta, GA 30355. Telephone 404/367-
1991 and fax 404/367-1995. We pay $100 for every idea we write
about in this column. �
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(continued from page 1)
incentive to bring in new employees who are currently
out of work due to the economy.
It carries two tax provisions managers may be able

to take advantage of – a payroll tax exemption for the
new hires and a tax credit for retaining those new
hires for at least a year.

a payroll tax holiday
The payroll tax exemption can be had for new hires

who have been out of work or working only part time
for a certain amount of time, and it covers the employ-
er’s entire portion of the Social Security tax, Burns
explains.
It can apply to any employee who starts work

between February 3 and the end of this year, and it
covers all the wages paid after March 18 through the
end of the year.
The office is forgiven its entire portion of Social

Security tax, which means it gets a savings of 6.2% of
the full salary amount paid after March 18. And the
fact that the employer doesn’t pay the Social Security
tax doesn’t affect the individual’s future Social
Security benefits
As to the other payroll taxes, they are not included.

The office still has to withhold the employee’s share
of the Social Security taxes as well as income taxes.
Medicare taxes still have to be paid as well.
There are requirements, of course.
For the office to get the tax break, the new hire can-

not have worked as much as 40 hours during the last
consecutive 60 days and must complete a W-11 form
stating so.
(The form is at www.irs.gov/newsroom /article

/0,,id=221036,00.html. Click on “Form W-11.”)
Also, the new hire cannot be a family member or

relative of the owner.
Burns points out that it doesn’t matter why the indi-

vidual has been out of work. Someone could have lost
a job or could simply have been in school and not
working. Whatever the reason, hire anybody who has
not worked 40 hours in the past 60 days and the office
gets the tax break.
Burns also notes that there remains a question on

whether an employer can get the credit for someone
who was unemployed but worked as an independent
consultant or owned a business. The language of the
form is only that “I have been unemployed or have not
worked for anyone.” For tax safety, don’t stretch that,
he says. Don’t take the tax break for those types of
hires.
Another requirement for getting the tax break is

that if the new employee replaces somebody, that
somebody must have resigned voluntarily or have
been fired for cause.
But be careful, he says. There had better be “a good

reason why the person quit or was terminated” plus a
thorough record of what happened. The IRS is on the
lookout for employers who terminate current employ-
ees and then replace them with new hires who bring in
the tax credit.
What about layoffs? If the first employee was laid

off because of lack of work and the replacement is
hired later because work has since picked up, the
exemption applies.
Unlike the credit for insurance premiums, which

applies only to smaller employers, this credit is avail-
able to offices of any size. “There’s no limit,” he says.
“It can be a three-person office or an employer of
10,000.” What’s more, it applies to both full- and part-
time employees.

credit for keeping people on board

Along with the tax holiday, the HIRE Act allows for
a tax credit for new hire retention. That’s been includ-
ed to encourage employers to keep their new hires on
board.
It applies to people who are hired under the HIRE

Act and who stay in their jobs for 52 consecutive
weeks.
For each worker hired under the act, the office can

get a general business tax credit of $1,000 or 6.2% of
the employee’s wages during the 52-week period,
whichever is less.
Again a requirement: the pay can’t decrease signifi-

cantly during the second half of the period. It has to
be at least 80% of what it was during the first half.

a subsidy for COBRA

In addition to the insurance premium credit and the
HIRE advantages, managers need to be aware of a
new measure that applies to COBRA. It’s an extension
of an extension – specifically, yet another extension of
the current benefits subsidy.
The subsidy itself comes from the American Recov-

ery and Reinvestment Act, or the stimulus package.
The government has been paying 65% of the COBRA
premiums for people who have been laid off.
Originally, the subsidy was available to people who

were laid off during the period from Sept. 1, 2008,
through Dec. 31, 2009. But that has since been
extended several times and now applies to people who
were laid off from Sept. 1, 2008, all the way through
May 31 of this year.
And that may get extended even further, Burns

notes. There is currently a bill in Congress that would
extend it to the end of the year.
A point worth noting: it’s the eligibility for the sub-

sidy and not the subsidy itself that ends May 31.
While the extensions have been a significant benefit



page 4 medical office manager / may 2010

to many employees, they have also been an adminis-
trative headache, he notes, because with each one,
employers have had to update their COBRA notices to
employees to explain how the subsidy applies, “and
most employers are not up on that.”

a few to watch out for
Also be aware of other bills favoring employees

that may become law in the coming months, Burns
says.
One is the Paycheck Fairness Act, which will “put

teeth in the Equal Pay Law and open the floodgates to
a lot of lawsuits.” It applies mostly to gender and race
discrimination in pay.
If passed, that act “fwill make it easier for employ-

ees to win equal pay lawsuits. It will also allow them
to get compensatory and punitive damages as well as
back pay. And it will make it easier for them to file
class actions.
As for employers, the act “will make it harder for

them to defend themselves, because there will be
much more stringent standards” for allowing differ-
ences in pay, Burns says. For example, if a woman
claims discrimination because her salary is lower than
that of a man in an equal position, the employer will
have to show that the difference in pay is based on
something other than sex and is related to job perfor-
mance.
Another bill to watch for is the Employment Non-

Discrimination Act, which will prohibit discrimination
based on actual or perceived sexual orientation. It will
apply to offices with more than 15 employees.
Yet another is the Arbitration Fairness Act, which

would outlaw forced arbitration in employment dis-
putes.
And there are also several bills in the making that

would expand the Family and Medical Leave Act to
include paid leave and also to cover smaller employ-
ers. Currently, the FMLA ceiling is at 50 employees;
there are proposals that would lower that to only 15
employees. �

A few clear answers
about that not-so-clear
consult coding change
Those now-nonpaying consult codes are generating

plenty of questions.
Beginning January 1, Medicare stopped paying for

them and has told offices to use other E/M codes
instead. And the selection process isn’t easy.
The only guidance Medicare has given is to use

whatever E/M code identifies the complexity of the
consult visit.
Here is a bit of Q & A that Medicare is providing.
What codes are affected by the new ruling?
The codes Medicare will no longer pay for are

99241-99245 and 99251-99255.
Medicare does, however, still pay for the telehealth

consult codes. Those are G-codes.
Doesn’t that give offices a hard payment hit?
Yes, but there is a little bit of a cushion.
To balance out the loss of the higher-paying consult

codes, Medicare has increased its payments for the
E/M codes doctors will use in their stead. Those are
the codes for new and established office visits and for
initial hospital and nursing facility visits.

What about Medicare Advantage plans? Are they
still paying for consults?
The new rule only applies to Medicare. It does not

apply to any other payers, including Medicare Advan-
tage. However, most payers follow suit with Medi-
care, reasoning that if Medicare can get away with it,
they can too. Keeping in mind that the consult codes
have carried high payments, commercial payers likely
won’t be covering them.
The office will have to check with its individual

payers to find out what they are doing.
Will Medicare pay for consults when it’s the sec-

ondary payer?
No. Medicare won’t accept the consult codes on

any type of claim. The office still has to use an E/M
visit code instead.
What if the primary payer covers consults?
In the situation, the office can bill the primary

payer either an E/M code or a consult code. But either
way, it has to bill Medicare with the E/M code and
also tell Medicare how much was paid. Medicare will
then determine if a payment is due.

Are the consult codes being replaced by new E/M
codes?
No. The office simply has to use whatever E/M

code describes the service.
For office consults, use whatever nonconsult E/M

code shows the level of service. And for inpatient con-

by john chase
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sults, use the initial hospital or nursing facility care
service that shows the level of service.

Obviously, that will create an increase in the
number of claims for initial hospital care. How will
that affect a doctor’s Medicare reviews?
CMS has alerted the Recovery Audit Contractors,

or RACs, as well as other auditors that doctors will
bill initial hospital care codes in place of hospital con-
sult codes and has told them to consider that fact
when they review claims.

What about the two lowest-level inpatient consul-
tation codes 99251 or 99252? They don’t meet the
minimum key component requirements for initial
hospital care codes 99221-99223. How should the
office bill for inpatient consults at that level?
There is no exact match between the low-level

inpatient consult codes and the low-level initial hospi-
tal care codes, and this is an example. Code 99251
calls for a problem-focused history, and code 99252
requires an expanded problem-focused history. But the
lowest level code for initial hospital care (99221) calls
for more than that. It requires a detailed or compre-
hensive history.
However, subsequent hospital care codes 99231 and

99232 do make a match, and Medicare says it’s okay
to use them for inpatient consults.

What happens when a consult in a nursing facility
doesn’t meet the requirements for initial nursing
facility care?
Do the same thing as with hospital consults. Use a

subsequent nursing facility care code (99307-99310)
that does meet the requirements.

What about consults in hospices?
Use the same E/M codes that apply to hospital ser-

vices.
How should offices bill for consults that don’t fit

into any E/M code that Medicare covers?
Use code 99499 (unlisted E/M service). However,

that code won’t help much because it requires that the
office submit the record. It also requires medical
review before it can be paid.

Can the office just avoid the problem entirely by
using an advance beneficiary notice and then billing
the patient for the consult?
No. Consults are not uncovered services. They are

just carrying new codes. What’s more, an ABN is used
when a service is not medically necessary, and con-
sults are medically necessary.

Suppose a current patient comes in for a pre-op
consultation at the request of a surgeon. Can the
office use a new-patient office visit E/M code for the
consult?
No. For office visits, there’s no change to the new-

patient rule. The doctor cannot have seen that patient

for the past three years. Just use the E/M code that
best describes the level of the service.
However, for hospital consults that is not the case.

For inpatient consults, the doctor can bill the initial
hospital and nursing home visit codes.

What happens if the office enters a modifier of A1
on the claim instead of AI?
There’s been a lot of confusion about the AI modifi-

er that gets used with the initial visit codes to show
which physician has charge of the patient’s care. It’s
often been misread as A1, which indicates wound
dressing. (It is also the steak sauce!)
Some Medicare contractors will reject a claim that

carries the typo. If that happens, the office should sub-
mit a corrected claim with the correct modifier.
However, some payers are accepting the mistake,

and when that happens, the office doesn’t have to do
anything. Just be sure to make it AI in the future. �

Coding for decubitus ulcers
covers site and stage codes
BY THERESE M. JORWIC, MPH, RHIA, CCS, CCS-P
What’s the largest organ in the body?
The skin. It covers the entire outside surface.
How much does it weigh?
Six pounds. That’s minus the fat, of course.
What does it do?
Its biggest function is to serve as a protective

sheath against injury and infection. It also regulates
the body temperature and stores water and fat and vit-
amin D. And it senses both pleasure and pain.
Its characteristics vary according to location. For

example, the skin on the soles and palms is thicker
than the skin elsewhere, and the skin on the head has
more hair follicles than any other area.
There are three layers to the skin – the epidermis,

the dermis, and the fat.
The epidermis is the outside part, and it’s what

keeps water in and infection out. It has no blood ves-
sels but is nourished from capillaries in the dermis.
Cells are formed at the bottom of the epidermis, move
up to the top, and after about 27 days slough off. The

ICD-9-CM and CPT
coding update
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top of the epidermis is made up of 25 or more layers
of dead cells.
The dermis is the next layer, and it’s termed “true

skin.” It is connective tissue that cushions the body,
and it contains the protein collagen as well as proteins
that give the skin support and flexibility. In this area
are also found hair follicles, sweat glands, and blood
vessels as well as nerve endings that provide the sense
of touch.

decubitus ulcers – bedsores
A common skin problem, and one that can become

quite severe, is decubitus ulcers, which are pressure
ulcers or bedsores.
They occur when the patient stays in one position

for a long time without shifting weight from one area
to another, and they can happen in patients who are
bedridden as well as those confined to wheelchairs.
The continued pressure reduces the blood supply

and causes the tissue to break down and die. The sores
most often appear in spots where there is a bony
prominence such as the elbow, heel, or hip.
Most susceptible are patients with fragile skin, with

paralytic conditions such as multiple sclerosis, and
with chronic conditions such as diabetes that hamper
the flow of blood. Contributing factors are malnutri-
tion, incontinence, and mental disorders where the
patient neglects personal care.
The best cure is prevention. A patient who is

bedridden or immobile needs to be checked every day
for signs of developing sores, and the patient’s posi-
tion needs to be changed every two hours.
The pressure has to be relieved with pillows, foam

cushions, or sheep skin. Friction has to be eliminated,
and that’s often done by powdering the sheets. And
many times nutrition has to be improved.

four stages of severity
Bedsores are scored by their severity, and there are

four stages.
Stage I is the point of earliest development. The

skin is red and nonblanchable, or does not turn white
when pressure is applied.
At stage II, blisters form and create an open sore,

and the skin around it can be irritated.
At stage III, the skin breaks down. A crater forms

and there is damage to the tissue below the skin.
Stage IV is the most severe. The sore is deep to the

point that there is damage to the muscle and bone and
sometimes even to the tendons and joint as well.

code both site and stage
ICD-9-CM’s bedsore codes are found in the chapter

on skin and subcutaneous tissue. And the point to

remember is that a bedsore requires not one but two
codes – one to describe the ulcer and the other to
describe the stage.
The ulcer code goes first, and it comes from the

707.0x area, which covers chronic skin ulcers.
There are fifth digits to show the location of the

ulcer – elbow, upper back, lower back, hip, buttock,
ankle, heel, and other.
Be careful with the location coding. The next area,

707.1x, is for ulcers of the lower limbs. But it carries
a note saying those codes do not include pressure
ulcers, so don’t use them for bedsores.
The stage code get listed second, and it comes from

the 707.2x area. The fifth digits there show stages I,
II, III, and IV as well as unspecified (707.20) and
unstageable (707.25).
There’s a distinction between those two.
An ulcer is unspecified when there’s no documenta-

tion in the record explaining its stage.
It’s unstageable when it’s in the process of healing

and for whatever reason can’t be seen. Thus, the stage
can’t be determined. That might happen, for example,
when an ulcer is covered by eschar, or scar, or when
there has been a skin or muscle graft.

don’t repeat a code
What if there is more than one ulcer?
That often happens, and the coding can get confus-

ing. The rule is don’t repeat a code.
Suppose there are two bilateral ulcers, maybe one

on each heel. In that situation, use just one code for
the site (707.07). Do that even though there are two
sores.
Then code the stage of each ulcer. And again, if

both are the same, don’t repeat the code. One is
enough. So if there are two bilateral stage II heel
ulcers, there will be just two codes – 707.07 and
707.22. Don’t repeat them.
What if the two heel ulcers are at different stages?

Each stage needs a code. So if one is at stage II and
the other at stage III, there will be three codes: 707.07
(heel ulcer), 707.22 (stage II), and 707.23 (stage III).
Now suppose there are ulcers at different sites,

maybe a stage II ulcer on the heel and a stage III ulcer
on the buttock. Four codes are needed. For the heel,
it’s 707.07 and 707.22; for the buttock, it’s 707.05 and
707.23.
But again, don’t repeat a code. If both ulcers are at

stage II, use code 707.22 just once.
Yet another situation: what if the ulcer is healing

but is still there? Code the site and then code the stage
as unspecified.
And finally, there’s the question of how to code

ulcers in a hospitalized patient, because during the
stay, an ulcer might start to heal or might worsen.
The answer is to code the highest stage. So if the
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ulcer is stage II at admission but later worsens to
stage III, code stage III. Do that even if it eventually
heals before discharge – code it as stage III.

a point about the documentation
With ulcers, there is a little coding leeway in the

documentation.
The stage code can be based on whatever documen-

tation is in the record, whether it was done by the
physician or by a nonphysician provider.
So if the physician has not documented the stage

but the nurse has, there’s no need to send the record
back to the physician for clarification. The nurse’s
note is enough to support the stage code.
Therese M. Jorwic, MPH, RHIA, CCS, CCS-P, is

assistant professor of health information management
at the University of Illinois at Chicago and senior
consultant for MC Strategies in Atlanta. �

• The Centers for Medicare and Medicare Services,
or CMS, has a tremendous amount of information on
Medicare’s rules and requirements on its site at
http://www.cms.hhs.gov.
But the most valuable part is the Medicare Learning

Network, which provides explanatory articles on new
rules that come out. For more information go to
http://www.cms.hhs.gov/MLNGenInfo/.

• Medicare also has a number of listservs that
offices can subscribe to. All of them are free. They are
listed at http://www.cms.hhs.gov/prospmedicarefees
vcpmtgen/downloads/Provider_Listservs.pdf
To subscribe to any one of them, just click on the

title and the subscriber information appears.

• The Office of Inspector General, or OIG, has a
good site at http://www.oig.hhs.gov.
It carries a wealth of information on fraud and

abuse prevention, detection, and reporting, and there
are links to everything from fraud schemes to direc-
tions on how to self-disclose improper billing.
Also on this site are the National Practitioner Data

Bank and the Healthcare Integrity and Protection Data
Bank. Both are limited-access databases on physician

licensure and legal actions taken against physicians.
The OIG also maintains a list of people who have

been excluded from Medicare for illegal conduct. It is
called the List of Excluded Individuals and Entities,
or LEIE, and it can be found at http://www.oig.hhs
.gov/fraud/exclusions.asp.
The OIG sends out regular e-mail updates, and

offices can get on the list at http://oig.hhs.gov
/mailinglist.asp. �

What to do when a staffer
lodges a valid complaint
against a doctor
Any complaint from a staffer about a boss is

unpleasant to address. But when the alleged culprit is
a physician, the situation can get grim. Confronting
the doctor could put the manager in a job-threatening
position.
It’s a touchy situation, says LINNDA DURRE,

PhD, a business consultant and corporate trainer in
Winter Park, FL. She is also author of Surviving the
Toxic Workplace: Protect Yourself Against the Co-
Workers, Bosses, and Work Environments that Poison
Your Day.
Durre, who is a psychotherapist, lays out the best

possible – though admittedly risky – approach.

collect every little fact
Start by getting prepared to meet with the doctor.

Really prepared. Get the entire picture with every
detail.
Ask the staffer to describe exactly what happened –

the dates, times, places, the names of witnesses, how
the behavior has affected the staffer, and whether it
has affected other employees and if so how.
Then write out a chronology of the events showing

that on this date X happened and on that date Y hap-
pened and so on.
Collect even the tiniest points. Don’t lose sight of

the fact that the physician is going to challenge what’s
said.

set up a formal appointment
It’s now time to beard the lion.
Schedule a meeting with the doctor.
There’s psychology to that, Durre says. A scheduled

meeting emphasizes the seriousness of the situation.
Right away, the doctor knows “this is important.”
Moreover, being the one who does the scheduling

little bits
of information
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gives the manager “a little more power and authority.”
Send the doctor a written agenda – another indica-

tion of the seriousness. With a list of items to discuss,
the doctor can’t “walk away from it or blow it off.”
By contrast, she says, popping in on the doctor and

laying out the issue is nothing short of ambush, and
the conversation will begin and end in conflict.
Neither will it work to “toss it out in a hallway con-

versation.” Do that, and it looks like “the problem
isn’t that big a deal,” the physician gives it only pass-
ing attention, and the manager walks away a loser.
She adds a caution, however. “A lot of bosses hide

behind their assistants” and won’t schedule unpleasant
meetings. If that happens, there’s no other choice but
to confront the doctor in the office unannounced.

presenting the case
Now for the dreaded meeting.
Speak calmly and logically, Durre says. Go in with

the notes in hand. Notes serve two purposes. They
help the manager make the presentation “as logical
and clear as possible.” And they serve as protection. If
the matter is a serious one such as discrimination, they
show how the manager addressed it.
Start by setting ground rules:
I would like to give you my full comments and

then hear what you have to say.
Follow that with a compliment:
Doctor A, many employees here love your com-

mitment to excellence. You have motivated them
to do a good job, and the profits have gone up
because of your efforts.
Then drop the other shoe:
What we have now though is a complaint of

abrasiveness. Staffer Jones feels you are making
it difficult for her to produce quality work.
Then to the actual problem:
Staffer Jones says that when you assign work

to her, you constantly change the directions and
the deadline, and she has difficulty getting the
work completed because of it.
Never accuse the boss of anything. Instead of “you

did such-and-such,” say “So-and-So feels” or “he got
the impression that” or “her perception was.”

lay out the specifics.
Thence to the specifics. And mince no words:
She alleges that on September 1 you gave her

an assignment of X and the following morning
you told her to do Y instead. She claims that
when she asked for clarification, you said ‘finish
it today or else.’
Be abundantly clear about what the staffer claims

has happened. And if the matter is exceedingly serious

such as sexual harassment, don’t hesitate to be blunt
with the terminology:

She says that on October 3 you called her a
voluptuous woman, that on the morning of
October 4 you made a comment about her hips,
and that later that day you patted her backside
on your way to an exam room.
Next, tell how the behavior is affecting the staffer:
She says she is frustrated and feels you don’t

want to see her succeed in her job.
If the doctor “has really crossed the line,” this is the

time to say so lest the doctor dismiss the complaint as
trivial.
Now lay out the possible consequences:
If what she says is true, we are in danger of

producing inaccurate work (or whatever).
Finally, show a desire to solve the issue positively:
We don’t want to lose Staffer Jones, because

she’s a valuable employee. And we don’t want to
give our patients anything but top quality care.
That’s why I’m bringing this to your attention.
All that says the manager is fair and open-minded

and is honestly trying to avoid trouble. No accusations
have been made; the manager is only presenting what
someone else has said.
Now give the doctor the floor, and Durre’s advice is

to “take extensive notes” to avoid any question later
about what was said or promised.
Also keep in mind that everybody is innocent till

proved guilty, so don’t dispute what the doctor says.
Just listen and take notes.
End with a call to action. It may be that the manag-

er will get some type of training for Staffer Jones. On
the other hand, the call might be:

Staffer Jones requests that after you give direc-
tions for a project you give her time to ask ques-
tions and make comments. We don’t want to lose
her. She’s a valued employee.

a follow-up letter now
Afterwards, send the doctor a follow-up letter

detailing what was said. A good opener is “Thank you
for meeting with me Monday. My understanding of
our meeting is as follows.”
Number the discussion points:
1. I spoke with you about the difficulty Staffer

Jones is having with your directives. She has said
you constantly change your directives making it
difficult for her to produce quality work.
2. She requests that you spend time with her

after giving directives so she can clarify what
work is required.
3. We agreed she is a valued employee.
4. We agreed to do X, Y, and Z.

Besides keeping the matter on logical course, that
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letter is yet further proof the manager has addressed
the situation appropriately.

a balance of hierarchy
What if the psychology fails and the problem con-

tinues? That depends on who the offender is.
If it’s a situation where a staffer complains about a

supervisor to whom the manager does not report, give
the matter a week and if nothing is done, play hard-
ball: “If this isn’t resolved, you leave me no choice
but to go to your boss.”
But if the offender is the boss, that’s not an option.

About the most aggressive thing the manager can say
is “This really needs your attention. It’s affecting
patient service – and profits.” That’s often persuasive,
Durre says. “Nobody wants to lose profits.” �

Hiring takes on a new look:
more discrimination claims
and too many job applicants
Looking to hire a new staffer?
Be aware that with the current laid-off and job-hun-

gry applicants, “there are new rules to the job solicita-
tion game.”
Every job advertisement is attracting a lot of

resumes. Some people are even using “the shotgun
method” of sending out a resume for every job they
see, regardless of whether there’s a match of skills,
experience, and interests, says employment defense
attorney HEATHER EGAN SUSSMAN of
McDermott Will & Emery in Boston.
And while the large number of out-of-work people

does give the office a good pool of candidates to
choose from, it’s accelerating interest in litigation –
claims of hiring discrimination.
At the same time, it’s producing a tremendous

paper shuffling exercise – sorting through resumes
from people who are clearly not suited to the job.
Here’s how to handle both issues with safety.

a wrong wording in the ad
As for the litigation protection, that starts with the

wording of the job advertisement, Sussman says.
Watch out for anything that could be construed as

discrimination against a protected class – race, color,
religion, gender, sexual orientation, national origin,
age, marital status, or the presence of a medical condi-
tion or disability.
Don’t say, for example, that the office is “a young,

vibrant workforce” seeking similar types of job candi-
dates. That’s an invitation to a claim of age discrimi-
nation.
Don’t say “must be a U.S. citizen.” That can be

seen as discrimination based on national origin,
because people who are not citizens can have work
permits. Say instead “must be authorized to work in
the U.S.”
Similarly, don’t set out a requirement of “English

speaking only.” English can be required only if there
is a legitimate business reason for it, so unless the job
requires communicating with patients or interacting
with co-workers who speak only English, an English-
only requirement may not be defensible.
And for added safety, include an Equal Opportunity

Employer statement.

a careless question at the interview
Watch for the same type of thing during the inter-

view. In an effort to build rapport with candidates, it’s
easy to ask a too-personal question.
Any manager knows not to ask outright “do you

have children?” But get a friendly conversation going,
and it’s easy to ask “what daycare center do you use?”
without realizing that’s the very same thing. And if
that candidate isn’t hired, she can come in with a
claim of “they didn’t hire me because I have chil-
dren.”
The same is true with age. No manager is going to

ask “how old are you?” But start the small talk, and
that question can be asked unwittingly: “Oh, I see we
went to the same high school. What year did you grad-
uate?”
The only age question that needs to be asked, she

says, is “this job requires you to be at least 18 years
old. Are you?”
Another example: nobody is going to ask “are you

married?” But once into a friendly conversation, many
a manager has made the mistake of asking “what was
your maiden name?” Now that person can come back
and say “they didn’t hire me because of my marital
status.”
And the maiden-name question can be taken even

further and seen as an effort to find out a woman’s
national origin.
Watch too for poorly worded questions that could

violate the Americans with Disabilities Act.
Asking “do you have any physical limitations that

will interfere with your doing the job?” is tantamount
to asking “have you got any disabilities?” Phrase that
instead as “this job requires you to lift 40 pounds. Can
you do that with or without reasonable accommoda-
tion?”
And here’s a surprise: drug and alcohol addiction

are protected categories, so a question such as “do you
have a drug addiction?” can be viewed as discrimina-



tory. It is, however, legal to weed out people who are
using illegal drugs with pre-employment drug testing.
But even that carries a caution. The office has to tell
the applicants that the job offer is contingent upon
passing a drug test.

an iffy description on the resume
There’s more. Don’t make any notes on the resume,

Sussman says. “Make them somewhere else.”
If a non-hired candidate sues for discrimination, the

office’s hiring records – with the notes on them – will
likely have to be produced. And it’s no protection to
destroy those documents, because both state and fed-
eral laws have retention requirements.
Many managers write on resumes “just to trigger a

memory of who it was they sat down with.” And the
notes can be innocent enough, perhaps “pregnant lady
in red dress” or “black guy with rugby shirt” or “old
woman who look drugged out.”
The manager may not use those notes at all in the

hiring decision, but if the black guy in the rugby shirt
sues and the office has to produce its records, that

note is a smoking gun. The argument is going to be
“you identified him by his race, so how can you say
race wasn’t a factor in your hiring decision?” And the
office is going to have a hard time showing otherwise.

specificity to keep out the riffraff
Another safety measure is to be detailed about the

job duties so applicants know from the start if they are
qualified for the position.
That gives the office protection from discrimination

claims and at the same time helps resolve the other
half of the hiring issue – the flood of incompatible
resumes.
Lay out the minimum qualifications. Being specific

makes it clear that a candidate was not qualified for a
job. And along with that, “it streamlines the adminis-
trative burden,” she says. “It’s the first line of defense
in weeding out the riffraff.”
If there are specific requirements that will influence

the selection, list them. If it’s necessary for the new
hire to come in already proficient in some computer
program or able to manage a specific type of data
base, say so.
Along with that, put the full job description on the

office’s website and tell applicants to review it.
Include too the soft requirements such as the ability to
work in an extremely busy environment with demand-
ing people. “It might dissuade some people from tak-
ing the job, but it might be helpful in getting the right
fit.”
And beyond that, require that applicants include

with the resume letters of reference from two or three
previous employers. “The applicant who can come
through with that is serious about taking the job,” she
says. And having the letters beforehand makes it easi-
er for the manager to compare applicants.

a time to get picky
The positive side of the employment picture is that

with so many people looking for jobs, “the market is
rich” and the office can set its skill standards “a little
higher than it would normally set them,” Sussman
says. “Employers can be a little choosier.”
Her advice is to take advantage of that opportunity

and make a wish list.
If a four-year college degree would benefit some

position, make that a requirement. Then if the office
doesn’t get the candidates it wants, expand the search
by advertising for a two-year degree.
Or decide how many years of experience would be

ideal and make that a requirement.
Or if the office has up to now allowed typing skills

of 60 words per minute for a secretarial position but
would rather have 75 with zero errors, take the stan-
dards up to that level. �
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