
A HIPAA isse that has never seemed to get a defini-
tive answer is when it is and isn’t permissible to com-
municate with a patient’s family, friends, or others
involved in the care or with the patient’s general situa-
tion.
So HIPAA has put out new guidelines for communi-

cation. (A chart outlining them is on page 3.)
Essentially, the rule is twofold:
First, if the patient is present and capable of making

decisions, the doctor needs to get the patient’s permis-
sion to talk with somebody else, or at least be sure the
patient doesn’t object.
And second, if the patient is absent or can’t make

decisions, the doctor has to decide whether it’s in the
patient’s best interest to communicate with the other
person.
In either case, where it’s okay to communicate with

someone, the office can do so in person, by telephone,
or in writing.

some examples of what to do when

HIPAA gives several examples of situations that can
arise:
• Suppose the patient is present and capable of

making health care decisions. Can the doctor discuss
the care and payment with or in front of another per-
son who is present?
Yes, as long as the patient doesn’t object.
Thus, it’s okay to discuss the care and payment with

somebody the patient has asked to come into the treat-
ment room.
It’s also okay to discuss payment with, say, an adult

child who is accompanying the patient and has ques-
tions about the charges.
And it’s okay to discuss the care with a family

member over the phone as long as the doctor tells the
patient ahead of time and as long as the patient does
not object.
There is a restriction, however.
The doctor can only discuss the information that

other person needs to know. For example, a helper
accompanying the patient may need to know about the

medications but not about the rest of the care. So talk
about the medications and stop there. Or someone
who is driving the patient home from the hospital may
need to know about mobility limitations. Explain them
and stop.
• Suppose the patient is absent or incapacitated.

Can the doctor discuss the patient’s care or the pay-
ment with someone else?
Yes, as long as the doctor determines it’s in the

patient’s best interest to do so. And along with that,
the doctor has to be “reasonably sure” the patient
wants that person to be involved in the care or pay-
ment.
For example, a pharmacist can give a prescription

to someone the patient has sent to pick it up.
A surgeon who did emergency surgery can tell the

please turn to page 3)
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this month’s
idea

Involving staff in the marketing
brings good ideas, good teamwork

When she started looking for ways to encourage a team atmos-
phere, LISA M. JONES opted to ask staff to participate in the
office’s marketing.

The goal was to make staff see “that everybody plays a key role
in the practice,” says Jones, who manages North Fulton ENT, a four-
physician, 22-staff practice in Roswell, GA.

So she began with “a fun meeting” that focused on “how impor-
tant everybody’s role is in the marketing” and that the way each per-
son treats the patients results in good or bad reports to the primary
care physicians, which in turn determine how many referrals the
office sees.

Then she gave staff an assignment for the next meeting: to bring
in ideas for marketing the practice.

Recognizing the importance of their individual positions, staff
came back not only with ideas, but with good ideas.

The receptionist, for example, recommended getting T-shirts
made with the practice logo on the front. But there was more. She
also recommended putting on the back of the shirts “North Fulton
ENT nose about adult and pediatric care” – with a picture of a nose
beside it. Underneath would be a list of services such as snoring,
sleep apnea, hearing aids, and so on.

The office had the shirts made, and everybody now wears them
on Fridays. They are white with blue print to match staff’s blue
scrub pants – a look both staff and patients like, she says. And the
office plans to more made up to give to its pediatric patients.

Another good idea came from the audiologist. She suggested hav-
ing chocolate noses and ears made up to give to the primary care
offices. The ears would have a tag attached saying “your patients
will find our practice ear-resistible,” and the noses would have a tag
saying “North Fulton nose about” followed by the services.

Other ideas were less dramatic but equally effective. One, for
example, was to answer the phone with “thank you for choosing
North Fulton ENT.”

Jones gave a 25 gift card to every staffer whose idea got an oh-
we-like-that response from the group. And she plans to continue the
idea-generating meetings – again with the gift card rewards.

Seeing their ideas put to work, she says, staff not only feel proud
of their contributions but also “recognize that their role is critical”
to the practice.

If your office has set up a system that makes managing easier,
MOM would like to write about it. Contact the Editor, Medical
Office Manager, P.O. Box 52843, Atlanta, GA 30355. Telephone
404/367-1991 and fax 404/367-1995. We pay $100 for every idea we
write about in this column. �
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(continued from page 1)
patient’s spouse about it while the patient is uncon-
scious.
A hospital can discuss payment of a bill with a fam-

ily member who calls with questions about the
account.
And a doctor can give information about medica-

tions to a health aide who calls with questions.
But again, the information has to be limited to a

need-to-know basis. It’s not okay to mention some
medical problem that’s is not related to the patient’s
current condition or to the immediate matter being
discussed.
And one more thing: there’s no requirement that the

doctor talk with another individual, no matter how
authorized that person may be. The doctor always has
the right to wait until the patient can agree to the dis-
closure.
• What about documenting that the patient agreed

to the communication? Is the doctor required to do
that?
No. There’s no requirement to document the com-

munication.
However, if it wants to do so, the office is free to

get the patient’s agreement in writing and perhaps
keep it in the record.
• When talking about a patient over the telephone,

does the office have to get proof of the other person’s
identity?
No. However, if the caller isn’t a friend or family

member, the doctor must be reasonably sure the
patient wants that person to be involved in the care or
the payment.
And if it wants to do so, the office is free to estab-

lish its own rules for verifying who is on the phone.
• Can a patient have someone else pick up prescrip-

tions, supplies, X-rays, and the like?
Yes. The doctor can use professional judgment and

experience to decide if it’s in the patient’s best interest
to allow the pick-up. There’s no need to get the
patient’s permission.
According to HIPAA, the fact that someone comes

in to pick up medical information or a prescription is
verification enough that the individual is involved in
the patient’s care.
• What about an interpreter? Are there any restric-

tions on having an interpreter present?
No. Obviously, the interpreter has to hear whatever

the doctor says, so the patient doesn’t have to give any
direct authorization.
There is a third-party restriction on that, however. If

the interpreter works for a company that provides
interpreter services, the office has to have a HIPAA
business associate agreement with that company.
(For the complete HIPAA guidelines, go to

http://www.hhs.gov/ocr/hipaa/provider_ffg.pdf.) �

HIPAA’s rules
on discussing patient care

with other people

– I –
the patient is present

and can make health decisions

GIVING OUT INFORMATION

family member, friend, or other person:
get the patient’s agreement

– or –
give the patient an opportunity to object

– or –
decide, based on professional judgment, that

the patient does not object

disclosure can be made in person,
over the phone, or in writing

– II –
the patient is not present

or cannot make health decisions

GIVING OUT INFORMATION

family member or friend:
decide, based on professional judgment, that

it is in the patient’s best interest

other person:
be reasonably sure the person is involved

in the patient’s care
– and –

decide, based on professional judgment, that
it is in the patient’s best interest

disclosure can be made in person,
over the phone, or in writing

ALLOWING PICK-UP
OF SUPPLIES, X-RAYS, ETC.

family member, friend, or other person:
decide, based on professional judgment

and experience, that it is
in the patient’s best interest
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Here are the questions
offices are asking most
about quality coding
Here are a few catch-up items on PQRI, or the

physician quality reporting initiative, a/k/a quality
coding. These are the areas Medicare says people are
asking about most.

questions about the bonus amount

• What is the financial incentive for 2008 PQRI?
It’s a bonus of as much as 1.5% of the doctor’s total

allowed Part B charges for services provided during
the reporting period.

• Is there a cap on a doctor’s bonus amount?
No. For 2008, anybody has the ability to get a full

1.5% of the allowable charges for the period.
For 2007, that was not the case. For that period,

there was a cap based on the amount of PQRI data a
doctor submitted. But that’s been eliminated.

• What happens if a doctor gets a bonus that’s not
the correct amount?
Too bad. There won’t be any retroactive adjust-

ments to the bonus payments, whether too low or too
high.
However, as with all Medicare payments, the gov-

ernment can and will investigate any doctor who
maximizes the bonus calculation.

questions about deadlines

• What’s the cutoff date for the 2008 bonuses?
The bonus covers services provided by December

31. However, because it takes time to get claims
processed and paid, the final cutoff date is the end of
February. Any claim that’s settled and paid by then
counts toward the bonus.

• What if a denied claim is successfully appealed?
Will it count toward the reporting?
Yes, but only if it gets settled and paid by the end of

February. Everything that’s processed by the end of
February gets counted toward the PQRI reporting.
Adjustments processed after the end of February

won’t get counted.

questions about other doctors

• How does a doctor in a group practice get credit
for quality reporting when the claims carry the
group’s identification number?
By the NPI. That number is already on the claim,

and that’s what Medicare uses to calculate the doctor’s
performance. The bonus, however, gets paid to who-

ever holds the taxpayer ID number, or TIN. Usually,
that’s the group. Then the group divides the money up
however it wants.
That’s the case even if only one physician in a

group codes quality. The credit goes to the doctor, but
the bonus is paid to whoever holds the TIN.

• Do the services provided by a locum tenens count
towards the doctor’s PQRI performance?
Yes. A locum tenens bills under that doctor’s NPI,

so those claims get counted the same as if the first
doctor provided the services.

questions about the codes

• Which ICD-9 and CPT codes determine whether a
claim gets counted toward the bonus?
PQRI uses the line-item ICD-9 and CPT codes.
All the diagnoses, both primary and secondary, get

counted as long as they are linked to a quality proce-
dure. Diagnosis codes that aren’t linked don’t get
counted.

• Will a quality code be accepted if it’s not listed on
the line adjacent to the CPT code?
Yes. Medicare will match the quality codes to the

CPT codes that appear on any line on the claim. It
doesn’t matter in what order they appear.

questions about submitting claims

• If a claim is submitted without quality codes, can
the office go back and resubmit them with the codes
included?
No. Medicare says that allowing resubmissions

would just be too cumbersome to deal with.

• When Medicare is the secondary payer, what hap-
pens if the office enters the quality codes but the pri-
mary payer strips them off the claim?
Unfortunately, some primary payers still can’t

process the quality codes and so strip them from the
claims. When that happens, the codes have to be reap-
plied after the payer processes the claim and before it
gets sent to Medicare. The claim Medicare gets has to
have the quality codes.

questions about modifiers

• Is it okay to use the CPT modifiers on the PQRI
codes?
No! There are only four modifiers that can be used

with the PQRI codes – 1P, 2P, 3P, and 8P. Each shows
that the service wasn’t done for some reason. (1P =
medical reason; 2P = patient reason; 3P = system rea-
son; 8P = no reason specified)
If any other modifier gets attached to the PQRI

code, the claim will be returned or denied. And
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because PQRI is a one-shot deal, the office won’t be
able to correct the error.

• What’s the point of the modifiers?
They show that the doctor assessed the measure and

made a professional decision not to perform it. That
way, the doctor isn’t penalized for not doing some-
thing that was inappropriate to start with but is instead
credited for making a quality clinical decision.

questions about technology

• Does the office have to change its practice man-
agement system to code quality?
Probably. If the software doesn’t allow zero-dollar

line items, that needs to be changed.
Some offices can do that in-house; others will have

to get the vendor to do it. In the meantime, it’s okay to
submit a nominal charge of, say, $0.01.

• How can the office be sure its software can cap-
ture and submit all the quality codes?
The only way to know is to verify with the software

vendor or claims processing service that the codes are
going through correctly.

• Does PQRI require electronic health records?
No, but electronic records will make things a lot

easier. When the record system can interface with the
practice management system, the two can be modified
so as to enter the quality codes automatically on the
claims.

what’s the point of it all?

• If coding quality is optional, why bother with it?
Because it won’t be optional for long.
Medicare is fast moving to value-based purchasing

or pay for performance and has said clearly that it
plans to pay according to the value of the care. And
commercial payers are, as usual, following suit.
Unless it participates in quality coding now, the

office won’t be on track when PQRI becomes a
requirement. If that happens, there’s great risk of rev-
enue loss.
There’s also the bonus payment, which can amount

to as much as 1.5% of a doctor’s total Medicare Part B
payments for the reporting period.

plus three general questions

• Why do some quality measures such as asthma,
depression, and pregnancy apply only to patients who
are under age 65?
Because Medicare covers persons under age 65 who

are permanently disabled or who have end-stage renal
disease. In addition, the quality measures will soon be
apply to nonMedicare patients as well.

• Where can the office get help if it can’t access its
2007 PQRI feedback reports?
Call the QualityNet Help Desk at 866/288-8912 or

e-mail it at qnetsupport@ifmc.sdps.org. The desk is
open Monday through Friday from 7:00 a.m. to 7:00
p.m. CT.

• What about PQRI training products now on the
market? Some producers claim they are the “experts”
who are working with or advising CMS on how PQRI
is implemented. How can the office verify those
claims?
Be careful. The only authoritative source of infor-

mation on PQRI is Medicare’s PQRI website, which is
http://www.cms.hhs.gov/PQRI. �

for easy reference:
recent PQRI articles

For our readers’ reference, here are the PQRI
articles MOM has carried since January:
These 10 areas cause the most errors in

quality coding – January, page 4
(coding errors and misuse of the measures)

Quality coding: don’t get lost, confused, or
left behind – February, pages 1-4
(how the bonus is calculated and paid,
how to get claims counted toward the
bonus, the accuracy rate required)

A PQRI primer: quality coding from start
to finish – March, pages 5-9
(how it works, how to choose the office’s
measures, how to use the codes and
modifiers, office procedures to follow,
and why offices should be coding quality)

There’s still time to get a bonus; a new reporting
period begins July 1 – June, pages 1-4
(how to use the new July-December
reporting period)

The four new quality code groups – June, page 4
(diabetes, end-stage renal disease, chronic
kidney disease, and preventive care)

PQRI and its two reporting periods for 2008:
(a MOM mini seminar) – July, pages 5-7
(an explanation of the July-December
reporting period, registry reporting, and
the four measures groups with their G codes)

Feedback reports online – August, page 5
(how to access them)

Quality checks go out – August, page 5
(what Medicare has paid out so far)

More quality codes coming in – August, page 5
(the new quality measures for 2009) �
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The last of the new ICD-9s:
skin disease to the V codes

BY THERESE M. JORWIC, MPH, RHIA, CCS, CCS-P

This is the third (and last!) column on the 2009
updates to the ICD-9-CM codes.
This year, the government released two sets of

updates. The first is outlined in the May issue of
MOM, and the second, which had only 38 new codes,
appears in the August issue.
Here is an explanation of the two combined, from

skin diseases all the way through to the V codes.

diseases of the skin

The new codes here begin with erythema multi-
forme, which is an allergic reaction to medications
such as penicillin and sulfa drugs but mostly to infec-
tions such as herpes simplex and fungal infections.
The cause is not known, but the disorder damages

the blood vessels of the skin and results in lesions. It
occurs most often in children and young adults.
The new codes show the severity of the disease.

They start with 695.10 for unspecified and continue
on to 695.11 for minor, 695.12 for major, and 695.13
for Stevens-Johnson syndrome where the lesions
involve as much as 10% of the body surface.
Still worsening is toxic epidermal necrolysis or

TEN overlap syndrome (695.14), which is a combina-
tion of Stevens-Johnson and necrolysis and involves
up to 30% of the body. Worsening still is TEN itself
(695.15), which brings on large blisters and causes the
skin and mucous membranes to slough off. TEN
affects more than 30% of the body, and the skin loss is
similar to that of a severe burn.
Following those are the 695.5x codes for the exfoli-

ation that can result. The fifth digits show the extent
of the body surface affected, from <10% for 695.50 to
90% or more for 695.59.
Also new are codes showing the severity of pres-

sure ulcers, or bedsores. The term pressure ulcer is
now preferred to the older term of decubitis ulcer.
The codes run from 707.20 to 707.24 and cover

unspecified stage up to stage IV. In general, at stage I
there is redness, and at stage II there is a shallow open
crater or partial skin loss. By stage III the sore has
reached the full thickness of the skin and there is

necrosis in the soft issue. And at stage IV, the sore
goes past the soft tissue into the muscle, tendon, or
bone. Code 707.25 says the sore is unstageable, which
means it cannot be evaluated, often because there is a
dressing that shouldn’t be removed at that time.
Pressure ulcers are characterized by their location,

shape, depth, and healing status. So now two codes
are needed – one to show the site (707.0x) and one to
show the stage (707.3x).
What about bilateral ulcers such as an ulcer on each

heel? If both are at the same stage, use just the one
site code and one stage code. But if they are at differ-
ent stages, use one site code and two stage codes.
If there are multiple sites such as the buttocks, heel,

and shoulder, code each site plus its stage.

musculoskeletal system

The codes here start with disorders of the soft tissue
(729.9x), or the tissue below the skin. Code 729.91
shows post-traumatic seroma, which is a collection of
fluid, and 729.92 shows nontraumatic hematoma, or a
collection of blood.
Next come 733.96-733.98 for stress fractures of the

femur neck, the femur shaft, and the pelvis.

perinatal period

We covered the 760.6x codes last month, so look
down to the 777.5x codes, which are new for necrotiz-
ing enterocolitis in newborns, a major cause of infant
illness and death. It’s seen mostly in infants with a
very low birth weight and can be the result of bowel
injury, infection, or an immature immune response.
The 777.5x codes show the different stages of the

disease, thus making it possible to indicate the risk to
the infant. Stages I and II do not involve perforation
of the bowel, whereas stage III does.

signs and symptoms

Codes 780.6x have been revised to show fever as
well as disturbances of body temperature.
They show fevers that are not inherent to a condi-

tion such as flu but that pose a complication to a con-
dition such as leukemia or sickle cell disease. Thus,
the underlying condition gets coded first, followed by
the fever code.
For chills with no fever, there is code 780.64. And

780.65 shows hypothermia, or a low body temperature
not caused by cold in the environment.
Also new is 780.72 for functional quadriplegia, or

complete immobility due to conditions such as severe
contractures or arthritis. That’s followed by 788.91 for
functional urinary incontinence, or loss of bladder
control that’s caused by a cognitive impairment.
And new too are some codes for Pap smears. They

ICD-9-CM and CPT
coding update
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start with 795.07 for a smear that doesn’t include sam-
ples from the transformation zone, a cervical area of
changing cells where abnormal cells most commonly
develop. From there are 795.1x for vaginal Pap smears
and 796.7x for anal Pap smears.

injury and poisoning

The updates here start with pneumonia associated
with being on a ventilator (997.31). Next to urinary
catheters, ventilators account for the greatest number
of hospital infections, a large number of both occur-
ring in intensive care.
Then come the 998.3x codes for wound disruption,

which means the wound opens. The codes show dis-
ruptions that are unspecified, that occur with surgical
wounds, and that occur with trauma injuries.
Those are followed by 999.81 and 999.82 for

extravasation of vesicant chemotherapy and other
drugs. With extravasation, the substance leaks into the
surrounding tissue, often because of movement in the
IV line. That warrants a code because a vesicant sub-
stance can cause tissue necrosis.
Code 999.88 is new for other drug infusion reac-

tions and 999.89 for other blood transfusion reactions.
Until now it has only been possible to code the trans-
fusion reactions.

V codes

Now for the V codes. We covered a lot of them in
the two previous columns, and now here are the rest.
First are V07.51, V07.52, and V07.59, which cover

the prophylactic use of drugs that affect estrogen

receptors. Many breast tumors are fed by estrogen,
and those drugs are are given after cancer treatment as
well as to patients at high risk of developing breast
cancer to prevent estrogen activity.
Next are V13.5x codes for personal history of frac-

tures. Code V13.51 shows pathologic fractures, or
those caused by an underlying disease such as bone
cancer, V13.52 shows stress fractures, and V13.59
shows a history of other musculoskeletal disorders.
Those are followed by codes applying to in utero

procedures, which were covered last month with the
updates related to the perinatal period. That’s a some-
what illogical placement for those codes, and good
evidence of the need for the new ICD-10 coding sys-
tem.
Now skip down to V45.11. It says the patient is

undergoing renal dialysis, and the next code, V45.12,
says the patient is noncompliant – perhaps isn’t show-
ing up for the dialysis and is therefore at risk of com-
plications such as fluid overload.
New code V45.88 says the patient has been given a

tissue plasminogen activator, or tPA, in a different
facility from where that patient is now being treated.
The tPA is administered immediately after a stroke or
heart attack to minimize damage, and the FDA has
limited its use to within three hours of the onset of the
attack. This code will therefore be used mostly by
small facilities that give initial care and then send the
patients on to larger hospitals for treatment.
Code the condition that requires the tPA first and

then code that the tPA has been administered.
Next, V46.3 shows that a patient is wheelchair

bound, an important fact to code, because being con-
fined to a wheelchair puts the patient at risk for many
problems, including pressure ulcers.
Also new is a section for family disruptions, includ-

ing disruptions caused by military deployment. They
are in the V61.0x and V62.2x areas, and besides mili-
tary deployment, they include divorce, parent-child
estrangement, and children in welfare custody and
foster care. The last one, V62.29, is maladjustment to
occupational circumstances, which might well be
translated to plain old job dissatisfaction!
Skipping down again, new codes V87.4x show per-

sonal history of drug therapy, including chemotherapy.
Those types of drugs often contribute to later prob-
lems, and these codes make it possible to track that.
After those are three V88.0x codes for acquired

absence of the uterus and cervix.
And the final codes, which are in the V89.0x range,

are for suspected maternal and fetal conditions and
were explained in last month’s column.

Therese M. Jorwic, MPH, RHIA, CCS, CCS-P, is
assistant professor of health information management
at the University of Illinois at Chicago and senior
consultant for MC Strategies in Atlanta. �
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Good sense firing
can protect the office
against EEOC claims
If it’s employment at will – and for most employers

it is – the office can fire whomever it wants, whenever
it wants, and without any reason at all.
But it’s not so easy as all that, says employment law

attorney NORAH M. WHITE of Pursley Lowery
Meeks in Atlanta. With any termination, emotions take
over. Besides the crushed ego is the cold fact that the
office “is essentially taking away that person’s liveli-
hood.” And all of a sudden people start thinking “they
have a right to the job.”
Even though a termination is well within the

requirements of the law, the fact remains that “any-
body can file a law suit.” So for safety – as well as out
of consideration for the often devastated employee –
go beyond what the law requires.

give a truthful reason

Perhaps the most important element of a safe termi-
nation is giving a valid reason for it.
Give "a simple honest reason,” White cautions. And

make it factual.
Hearing “you’re fired” and not knowing why, “any-

body is ready to march down to the EEOC” and say
“they never told me about this.” And it’s not easy to
defend firing someone who had no idea the perfor-
mance was below standard.
Similarly, while it’s best to be “somewhat gentle”

with the reason, don’t skirt the truth in an effort to
make the conversation easier. Do that, and the office
could be handing over a reason to get sued.
She gives the example of telling a staffer there isn’t

enough work to support the position. While that may
make the staffer feel better at the time, let the emo-
tions settlein for a few days and here comes an EEOC
argument of “they told me I didn’t have any work to
do, but I can show that they had plenty of work for me
to do.”

If it’s poor performance, be frank: “As you know,
we’ve discussed this and asked you to improve. We
don’t feel you have improved enough. We are going to
have to let you go.”
Be equally honest if it’s a serious matter such as

theft: “We think you are stealing, and we are going to
terminate you immediately.”

For firing safety, she says, “always tell the truth.”

a truthful separation notice too

Be equally truthful with what’s documented on the
separation notice.

That notice is “the ticket the person takes down to
the unemployment office” to show eligibility for
unemployment compensation. And many a manager
gives the employee a valid reason for the termination
(“you’re being fired because you did X”) but then in
an effort to help that person out writes some other rea-
son on the separation notice that makes it possible to
collect unemployment.
A favor like that “never pans out,” White says. With

the emotions that accompany any firing, it too is like-
ly to work to the office’s detriment.
She also points out that for added good protection

the office should eliminate all questions of the legiti-
macy of the firing with a separation letter.
Make the letter “quick, simple, short, and honest.”

All it needs to do is tell clearly why the person was
fired and when the termination is effective, perhaps
“you are being terminated for violating X policy on
these three dates. Your termination is effective as of
this date.”

don’t hand out excuses

Another safety point: don’t make any excuses for
the behavior, and don’t acknowledge any mitigating
factors.
White gives the example of telling a fired staffer “I

know you have to drop your children off at school in
the morning and we’ve tried to work with you on that,
but . . .” That can be seen as discrimination against
women.
Any admitted excuse can turn out to be “the kiss of

death” for the office.

eschew the progressive discipline

Yet another good protection: don’t have a policy of
giving three warnings.
Similarly, don’t call the office’s discipline method

“progressive discipline.”
Follow the practice of giving warnings and helping

people improve, but don’t make it a policy, White
says. That type of policy all but tells staff they get
three free strikes before they can be fired.
What’s more, when an offense is egregious, the

office may need to fire someone immediately and
without any warning.

keep the matter private

Then there’s the question of what to tell the other
staff.
Says White, all anybody needs to know is that

Staffer Terminated no long works there. Say no more.
Suppose someone is fired for stealing or for drug

use.
Absent some compelling need to explain the situa-
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That employee handbook warrants careful attention.
Employers see it as a document that binds the employ-
ees to certain requirements, says employment law
attorney RONALD W. TAYLOR of Venable in
Washington, DC. But it binds the office as well, often
far more than the manager realizes.
The handbook can set up contracts with the employ-

ees that the office isn’t even aware of.
The legal reasoning is that a contract can be express

or implied, Taylor explains. An express contract is an
actual written one. But an implied contract is sort of
sneaky. It can slip in via what the office says and does
– and what the handbook says.

an implied employment contract

What to be wary of is an implied employment con-
tract, Taylor says.
Most offices operate under employment at will – or

think they do. That means the employer can fire the
employee “at any time and for any reason – good, bad,
or none at all.” It also means the employee can quit
under the same terms.
On the surface, that looks simple enough and equal

enough, but at-will employment doesn’t give the
office a magic firing wand. Employees “still have a lot
of protections.”
At-will employment is a basic rule that came to be

accepted in the late 19th century. Since then, it’s been
watered down by various laws until today it’s “riddled
with exceptions,” the most obvious being that it’s ille-
gal to fire somebody based on race or sex or age or
whatever.
The handbook can extend that further.
Taylor gives the example of a handbook listing var-

ious offenses accompanied by a statement of “here are
the eight things that can get you fired.”
Right away, there’s an implied contract that those

are the only reasons somebody can be fired.
Similar danger can come from comments. The man-

ager tells staff “you won’t be fired unless you’ve been
given progressive discipline.” Now the office is
required to go through a disciplinary process, which
jeopardizes its right to fire somebody on the spot,
even for valid reasons.
Put in a little leeway with a statement such as “our

normal practice is to follow progressive discipline.”

actions can also create a contract

The actions the office takes can also create implied
contracts, Taylor says.
He cites one situation where an employer made it a

practice to pay a severance when people left. Because
the employer routinely gave the severance, “it was
reasonable for everybody to expect it.”

and so can a probationary period

However, what most often causes problems is a pro-
bation period for new employees, Taylor cautions.
The argument there is that during the time of proba-

tion, the staffer has at-will status, but once the proba-
tion ends, there is an implied contract of assured
employment. Many courts have concluded just that,
saying that once somebody passes probation, the
office “has a lifetime permanent employee.”
If the office does have a probationary period, “mod-

ify the language” to say that successful completion of
the period “does not alter the nature of the employ-
ment relationship, which is at-will at all times.”
Further problems can come from extending the pro-

bationary period, though the danger there is more to
morale than to the office’s legal status.
Many employers are all too eager to come up with

excuses for making extensions, Taylor says. The most
common one is that extra probation time is needed
because the new employee has been sick or “hasn’t
gotten it yet.”
His opinion is that anybody who has had 90 days on

the job and still isn’t performing up to par “isn’t going
to perform miraculously better” after another 90 days.
“It’s just not good odds.”
Invariably, the person fails at the job and is asked to

leave, and all the office has accomplished is “emo-
tional anxiety.”
It makes no sense to lengthen the time, he says.

People understand they will be discharged if they
don’t succeed during the trial period, and at that point,
termination is not unexpected. But extending the pro-
bationary period creates a false hope, and the termina-
tion is a morale killer for the individual as well as for
the rest of the staff.

don’t forget the disclaimer

Also, Taylor says, put a general disclaimer in the
handbook saying that “your employment is at will,
and you can be terminated at any time. Nothing in this
handbook is intended to create any binding promises
or contract.”
Many courts have said that’s sufficient to under-

mine any contractual intent, he says, yet offices still
don’t include it. Be careful. Without that statement,
an employee can enforce any policy in the handbook
“as a contractual commitment.” �

Beware contracts lurking in the office handbook
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(continues on page 10)
(continued from page 8)
tion, that should never be disclosed. Yet it gets dis-
closed without anyone’s realizing it. The manager
confides in a supervisor and the supervisor confides in
somebody else, and pretty soon the office gets hit with
a slander suit.
If someone asks “oh my goodness! what hap-

pened?” just repeat the initial announcement: “well,
Staffer Terminated doesn’t work here anymore, and
that’s all you need to know.”
Don’t give out the reason even if a plethora of

rumors is sweeping through the office, she adds. The
office “is not responsible for the gossip.”
Instead, address the source of the rumors. Tell the

talkers “I don’t want to hear any more gossip about
this person. Staffer Terminated is gone, and that’s all
we need to know.”
If the talk gets to the point that Staffer Terminated

complains about it, the office can defend itself with
“we asked people not to say anything.”

be consistent

Consistency counts too.
Before firing someone, make sure other people in

similar situations have also been fired. Ask “has this
happened before?” and if so, “how did I handle the
discipline in that situation?”
If the current situation is bringing on a different

action than what the office has taken in the past, there
needs to be a good reason for it such as a change in
the handbook.
And that works both ways, White says. If the

behavior has previously warranted termination, don’t
make an exception with the current staffer. Do that,
and the next person who does get fired for the same
thing will point to it as favoritism.
Consistency can get especially sticky with employ-

ees in protected categories, she notes. If the office ter-
minates 50-year-old Staffer A for something but does-
n’t terminate 25-year-old Staffer B for the same thing,
the obvious argument is age discrimination.
And don’t expect to get far with an explanation that

B isn’t replaceable and that’s why there was no firing.
It’s still discrimination.

severance plus a no-sue covenant

Then there’s the question of whether to give sever-
ance pay.
A severance “certainly softens the blow” of getting

fired and is therefore somewhat good insurance
against an employment law suit, White says. But don’t
leave it at that. Give the severance only in exchange
for a covenant not to sue, or the staffer’s agreement
not to bring any claim against the office.

Some employers don’t like the idea, claiming it
“heightens employees’ suspicions,” she says. But it’s
good protection to have, and her advice is that “if the
office gives anyone a single red cent, it should give
that person a release to sign.”
She points out, however, that the money given

under the agreement has to be beyond what that per-
son is entitled to. For example, just paying for the past
two weeks worked doesn’t support a covenant. That
person was entitled to the money anyway.

the telling question

Finally, White says, firing safety demands a paper
trail.
Document every warning and show that the staffer

knew what to do, what not to do, and what would hap-
pen if it wasn’t done right.
The litmus test will be the answer to the EEOC’s

question of “were you told that you would lose your
job if you did that again?” �

How to keep the office
in business-as-usual shape
after any kind of disaster
Beyond patient safety, how disaster-prepared is the

business side of the office?
Large organizations often have good disaster pre-

paredness programs, says one disaster planning
expert. Small to mid-size offices, however, usually
don’t. And sadly, they are the ones who suffer most
from disasters, because they have only one location,
and if that one location is hit hard, “they can be out of
business.”
Here for MOM’s readers JUDY BELL, CEM, of

Disaster Survival Planning Network in Camarillo, CA,
outlines what the manager needs to cover to protect
the business before a disaster and also to get it run-
ning afterwards.

the biggie is the data

The biggest failure happens with the data, Bell says.
While most offices make backups, very few know
how or where they will run those backups if the sys-
tem is not operating.
Searching around for other equipment with compat-

ible software creates a tremendous interruption in the
business, often as long as several weeks.
Set up a replacement strategy. And in doing so, be

aware that different types of disasters create different
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types of problems. With a fire, for example, the office
may be able to replace its system immediately. But in
a widespread disaster such as a flood, replacement
won’t be easy “because everybody else will also be
getting replacements.”
One plan is as good as another, she says. Set up an

agreement with the vendor to use its equipment. Or, if
the office has more than one site, set a procedure for
using the equipment at another location.
But have a plan ready to go so there’s no time lost

dealing with the vendor or figuring out how to work
around the operations at the other site.

next, the equipment and supplies

Keep a list of vendor contact information. List the
sources for supplies and for getting equipment
replaced and repaired. Then list sources to call if the
regular vendors are also affected by the disaster.
And – something few offices think to do – identify

the staffers who are critical to the operations and tell
them the office will depend on them to work if a dis-
aster occurs.

the protections to have on hand

Decide what protective items to keep on hand.
The best one is also the least inexpensive, Bell says.

It’s a roll of plastic to cover the computers. That gives
quick protection from water damager should the sprin-
klers go off.
Also plan for the special types of disasters the area

is apt to see. In areas prone to hurricanes, for exam-
ple, many businesses have precut boards to cover the
windows.

plan for three weeks

As for how long a down-time period to cover, Bell
recommends three weeks. It’s in those first 21 days
that most businesses fail, because they can’t survive
revenue loss that long.
Identify everything that has to be done in any three-

week span and figure out some way to get those tasks
done. Mostly, that’s getting the bills out and the pay-
ments in.
Don’t try to prepare for 30 days, because for that

long a period, “people think they need everything.”
They don’t. All that’s really necessary for business
survival “is to keep the revenue flowing so the office
can keep its doors open.”

search out the computer dangers

Now look around for the computer disasters lurking
in the office.

One is where the data is stored. “Companies put
their data rooms in the worst places,” Bell says, most
notably right under the overhead water pipes.
Another is the power supply. The equipment may

have an uninterrupted power supply, but that supply is
going to quit after a few hours.
A generator is one answer. But usually the most

viable alternative is to use the equipment at another
location. However, she says, make sure that other
location has the capability to run the data.

plan for fire survival

Office buildings see about 35,000 fires every year,
and the greatest damage usually comes not from the
fire itself but from water damage from the sprinklers.
Thus, the office needs to have a document restora-

tion company lined up. And along with that, it needs
insurance to cover the cost of replacing the furniture
and equipment and the overtime hours that will be
required.
Also good protection is a fireproof safe, though

Bell cautions to check the heat rating before buying
one. Some are “paper safe” and can hold off flames
only up to the kindling point of paper, which is some-
what low. If the office plans to store tapes in the safe,
it needs a higher rating.
Weight is also a concern. Before buying a safe, ask

the building management what the floor can support.
Then look for the fire hazards.
Many offices store flammable items such as

Christmas decorations in electrical source rooms. “All
it takes is one spark.”
Overstocked supply rooms are equally dangerous,

because paper is combustible. If a fire hits the area, it
spreads quickly and is difficult to put out.
Keep the cleaning supplies, particularly those con-

taining ammonia, out of the traffic areas, because in a
fire they give off noxious fumes. Do the same for the
copier toner. Fire or no fire, if it’s spilled it can be
inhaled and damage the lungs.

by john chase

You might tell the doctor to pick up
the pace back there.



Bell also points to an element few people think of,
and that is to tell people to pick up their keys and
purses when there’s a fire drill. In an actual fire, those
usually get left behind, and if the fire department
won’t allow access to the building, everybody is left
with no identification, no credit cards, no money, no
car keys, and no way to get home.

clear the exit routes

Then there is general office safety planning to do.
Start with the exits, Bell says. Keep the exit paths

clear.
If there are cabinets in the halls, bolt them to the

walls to keep them from falling on people – a risk
especially apparent on the West Coast where earth-
quakes occur.
And injuries aside, falling cabinets can block the

exits. They can also trap somebody in a cubicle.
Look too for things such as books and plants on tall

shelves that could fall on people.
From there, make sure the exit signs are clear. Any-

body not familiar with the office or the building will
need directions for getting out, and often the illustra-
tions showing the stair locations and exits “aren’t
drawn from the perspective of the person standing
there.”
From time to time, check that the office’s emer-

gency lighting is working.
Stairwells also warrant attention. In a fire, the doors

should lock automatically on the inside so people can
get to the stairs but not exit on a burning floor.
What people don’t know, however, is to stay to the

right of the stair going down so as to keep the other
side clear for the firefighters coming up.
The office also needs to know how to assist people

with special physical needs. They should be the last
ones to leave lest they block the exit for other people,
particularly in the stairwell. What’s more, by waiting,
“their own exit is expedited.”
It’s also a good idea to assign a buddy to each

employee with special needs to help that person get
out.

the emergency contact list

Keep a list of the employees’ family members so
they can be contacted if someone is injured.
Include the addresses as well, because if all com-

munication resources including cell phones are down,
it may be necessary to send someone to an employee’s
home to notify the family that the individual has been
taken to a hospital.
Appoint someone to be in charge of keeping the

information current. And, Bell adds, the doctors and
manager should have copies of it.

plan for first aid

Emergency responders may not be available imme-
diately, so decide who will be in charge of administer-
ing first aid.
Look too at the first aid supplies. Everybody needs

the basics of bandages, gloves, and so on, but also
take the office’s location into consideration. Where
there are tornadoes and emergency aid is often not
available quickly, include things such as emergency
water, food, and blankets “because people may have
to shelter there for a while.”
The American Red Cross has lists of recommended

supplies on its website at www.redcross.org.
Also, she says, make sure the supplies are stored

where they can be accessed after the disaster. For
example, some West Coast companies keep earth-
quake emergency supplies in containers outside the
building, reasoning that people will have to exit the
building quickly and won’t be able to take the sup-
plies with them.

who calls for evacuation?

Finally, someone needs to be responsible for decid-
ing when to evacuate the building. Ordinarily, that
responsibility falls to the building manager, but the
office needs to have someone on board such as the
manager or the senior physician who will make the
decision if the building manager isn’t available.
Bell points out that when no one is in charge of the

deciding, valuable evacuation time gets lost while
people sit around and wait for somebody to tell them
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